Decisions of
The Comptroller General
of the United States

VOLUME 4:'7 Pages 701 to 959

JUNE 1968
WITH APPENDIX

CUMULATIVE TABLES AND INDEX DIGEST
JULY 1, 1967-JUNE 30, 1968

UNITED STATES
GENERAL ACCOUNTING OFFICE

PCN 45300093000



U.S. GOVERNMENT PRINTING OFFICE
WASHINGTON : 1969

For sale by the Superintendent of Documents, U.S. Government Printing Office, Wash-
ington, D.C. 20402, Price 25 cents (single copy). Except June issue which varies in
price, This issue $1.00. Subscription price: $2.25 per year; $1 additional for foreign
mailing.



COMPTROLLER GENERAL OF THE UNITED STATES
Elmer B. Staats

ASSISTANT COMPTROLLER GENERAL OF THE UNITED STATES
Frank H. Weitzel

GENERAL COUNSEL
Robert F. Keller

DEPUTY GENERAL COUNSEL
J. Edward Welch

ASSOCIATE GENERAL COUNSELS
John T. Burns
Ralph E. Ramsey



TABLE OF DECISION NUMBERS

Page
B-310608 June 11 __ __ 724
B-133972 June 21 __ _ _ . _ . 761
B-158651 June 14 __ _ ___ __ . ___ .. 732
B-160565 June 21_ ____ _______ __ oo ____ 763
B-163352 June 5__ _ __ ________ 710
B-163494 June 14__ _ __ __ 743
B-163501 June 7__ . _ 713
B-163529 June 25__ __ ___ o 775
B-163666 June 3______ . ___ _____ o 701
B-163741 June 28 __ ___ ____ o 793
B-163755 June 7______ o 716
B-163771 June 27 _ ____ 788
B-164081 June 4______________ oo __ 707
B-164097 June 20__ _ . _ oo 754
B-164146 June 3_ __ ___ o . 704
B-164147 June 3_ ___ __ . 706
B-164171 June 21________________ e e 765
B-164174 June 7_ __ 719
B-164186 June 13__ __ . _ o . 728
B-164212 June 18_ . ____ ol 748
B-164237 June 24 . _ ____ _______ . .. 769
B-164242 June 25_ _ _ __ . 778
B-164243 June 20__ ____ ____ . 756
B-164257 June 26 _ _ _ ___ .. 784
B-164259 June 7___________ . 720
B-164270 June 12_ ______ o 727
B-164281 June 10 __ __ . 722
B-164309 June 25_ __ . ___ 781
B-164314 June 20___ ___ _ o 760
B-164371 June 24 ________ e 773
B-164383 June 27 ____________ oo ___ 792
B-164393 June 18_ ______ o 753
B-164515 June 24 ___ __ ___ .. 774

Cite Decisions as 47 Comp. Gen, —.
Uniform pagination. The page numbers in the pamphlet arel dentical to those in the permanent bound
volume,

v



Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 701
[B-163666]

Contracts—Specifications—Military—*“All or None” Bidding
Requirement

An “all or none” bidding limitation in an invitation soliciting bids for the pur-
chase of various types of refuse collection, materials-handling trucks with con-
tainer hoisting devices, and for detachable refuse containers suitable for use
with the trucks to be manufactured in accordance with performance type military
specifications is not restrictive of competition where the limitation is necessary
to insure the purchase of a workable system for the collection and handling of
trash and is based upon a bona fide determination that the necessary degree of
compatibility of components of the advertised system cannot be otherwise achieved
under the referenced military specifications.

To the Anchor Machine Co., Inc., June 3, 1968:

Reference is made to your letters of February 23, 26, and March 20,
1968, protesting the award of a contract to any bidder under invitation
for bids No. DAAE(Q7-68-B-0927, issued by the United States Army
Tank and Automotive Command, Warren, Michigan. We are advised
that bids have been received under the invitation but that the bid
opening has been delayed by the procuring activity pending our de-
cision in the matter.

The invitation, issued February 6, 1968, solicited bids for the pur-
chase of various types of refuse collection, materials-handling trucks
with container hoisting devices, and for detachable refuse containers
suitable for use with the trucks. The advertised trucks and containers
are listed in the invitation under five groups (I through V), compris-
ing, as amended, a total of 18 individual items and numerous subitems.
The invitation provides that all of the items are to be manufactured in
accordance with the several military specifications identified therein.
Paragraph 37 of the “ADDITIONAL SOLICITATION INSTRUC-
TIONS AND CONDITIONS” advised prospective bidders, per
amendment No. 2, February 23, 1968, that bids were to be submitted
on an “all or none” basis for each of the five groups of items, and that
any bid not in conformance with the requirement will be considered
nonresponsive. Specifically your protest has reference to the “all or
none” requirement of the invitation made applicable to the items in-
cluded in groups I, V, VI, VIII, and IX. Group I includes materials-
handling trucks and refuse containers of different sizes; group V in-
cludes tilting frame trucks for container handling and various types
of detachable cargo bodies; group VI includes refuse collection trucks
of various types and refuse containers; group VIII includes refuse
collection trucks with tilt cabs, compaction type, and various sizes of
refuse containers; and group IX includes refuse collection trucks
similar to those in group VIII and various sizes of refuse containers.
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You contend that the “all or none” bid provisions of the invitation
are ambiguous and unduly restrictive of competition since only those
potential suppliers who are capable of manufacturing or supplying
all items within the named groups could participate in the procure-
ment. In the latter regard, you state that there is no justification for
the solicitation of bids on an “all or none” basis to insure compatibility
of the advertised components, as alleged by the procuring agency,
since the refuse containers are to be constructed pursuant to referenced
military specifications which, in itself, insures compatibility of the
refuse containers with the trucks.

Your letter of March 20, submitted in further support of your pro-
test, states as follows:

As I indicated to you, we are, to a limited extent, in the refuse hauling truck
business. We manufacture specialized closed containers used with our Refuse
Compaction System. A properly equipped truck is necessary to handle these
special closed containers. Normally, we have the customer furnish this truck to
us and we furnish the necessary hoisting equipment and install it on the truck.

It is completely outside of our capability to furnish the vehicles, as per the
specifications, for this solicitation. We are principally a manufacturer of con-
tainers, regardless of size or configuration, etc., and build them for both com-
mercial use and to the Military Specification applicable to this solicitation. We
can offer containers in compliance with specification MIL-R-22827B at extremely
competitive prices and completely compatible with the user’s hauling equipment,
regardless of its type, make or manufacture. It is for these foregoing reasons that
we have entered our protest relative to the present “method of award.”

The procuring activity has advised us that it agrees with your con-
tention that the “all or none” bidding provisions are restrictive of
competition insofar as they relate to group I, and that the invitation
will be amended to remove the limitation as to group I prior to bid
opening. However, with regard to your protest against the “all or
none” requirement as it is applicable to the remaining groups of the
invitation, the procuring activity is convinced that the “all or none”
bidding limitation is necessary in order to insure the purchase by the
Government of a workable system for the collection and handling of
trash and rubbish. Each of the advertised refuse collection systems
is comprised of a truck, a cargo body, and a number of containers,
all of which must be compatible with each other. The military specifi-
cations referenced in the invitation are performance-type specifications
which are designed to permit the purchase of an indefinite number of
styles and designs of refuse collection systems available from several
known sources, but which, do not of themselves, insure compatibility
between the different manufacturers’ styles as you allege. The con-
tracting officer states in this regard that:

* % * even though there may be in given instances interchangeability of con-
tainers and trucks between the various systems, the trucks of one supplier, for
example, will not necessarily fit and match with and pick up and handle the con-

tainers of a second supplier. To assure compatibility between the various parts
of a refuse collection gystem, “all or none” requirements may be necessary. It
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would be pointless, for instance, to purchase containers from one source and
trucks from a second source when the handling devices on the trucks furnished
by the second source would not match with and pick up and unload the con-
tainers of the first supplier.

The administrative justification supporting the requirement for
compatibility within the advertised systems which, it is reported, can-
not be insured solely by use of the referenced military specifications
without application of the “all or none” bidding limitation, is as
follows:

a. The Cargo Bodies are drawn up or released from the trucks by a system of
matching and mating rails upon which the Cargo Body slides up onto or down
from the truck. As the specifications do not prescribe locations or dimensions, the
rails and their locations will probably vary from one manufacturer’s system to
another. Thus, there is no assurance that the Cargo Body of one system will
function with the truck of another, in the absence of ‘“‘all or none” provisions.

b. The motive force lifting the Cargo Body onto the truck and releasing the
Cargo Body from the truck may be either a cylinder type or a winch type, both of
which are essentially different and may be entirely incompatible with each other.

c. The Compactor within the Cargo Body (Item 009) operates upon a Hy-
draulic System. The power to operate this system is generated by the truck. The
specifications do not call out the types of hoses and connections to be used nor
the locations in the Cargo Body through which the hoses and hydraulic connec-
tions must pass or terminate. The result is that the hydraulic system of one
truck manufacturer cannot be expected to be compatible and function in con-
junction with the hydraulic system in a Cargo Body made by another
manufacturer.

3. With respect to the Refuse Collection Trucks with front container hoisting
devices and their corresponding containers, incompatibility can result, if the ‘“‘all
or none” requirements are not preserved, with respect to the arms of the truck
front hoisting mechanism and the corresponding hoisting attachments on the
Containers by which the Containers are lifted. In these systems (Items 0010
through 0017, Items 0019 through 0022, and Items 0023 through 0028), the arms on
the truck front hoisting mechanism may vary in a number of respects from
manufacturer to manufacturer. They may be a pin type, a sleeve type, or pick up
the container from the bottom-—and still comply with the performance require-
ments in the truck specifications. Even if the arms on the truck’s hoisting device
should mate with the hoisting attachments on the container, the container hoist-
ing attachment’s location may differ from manufacturer, with the result that
the container of one manufacturer might not clear the truck cab of another manu-
facturer. Further, even if the type of arm on the front hoisting mechanism is of
a generally compatible type with the corresponding hoisting attachment on the
container, the exact measurements and the configurations of the arm must cor-
respond to the measurements and configurations upon the container hoisting
attachments. In all these systems (Items 0010 through 0017, Items 0019 through
0022, and Items 0023 through 0028), new systems are being purchased and it
cannot be known until opening who will be the successful bidder and truck manu-
facturer. Thus, if the trucks and containers are to function as a system without
alteration by the Government, as specified, the “all or none” requirements must
be retained.

We have held that the formal advertising statute requires that every
effort be made to draft invitations for bids in such terms as will permit
the broadest field of competition consistent with the Government’s
actual needs. As to the present procurement, we find no adequate basis
for holding that the use of the “all or none” bidding limitation is not
based upon a bona fide determination by the procuring activity that the
necessary degree of compatibility of components of the advertised
systems cannot be otherwise achieved under the referenced military
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specifications. In B-151738, August 19, 1963, wherein we considered a
protest against an invitation requirement for aggregate bidding in
the procurement of oscilloscopes and cameras, we held :

It is well established that the drafting of specifications designed to meet the
minimum needs of the Government and the determination as to whether the bids
received are responsive to such specifications are matters which are primarily the
responsibility of the administrative office requiring the materials or equipment. 21
Comp. Gen. 1132, 1136 ; B-134846, June 12, 1958. When a specification lends itself
to open competition as required by applicable statutes and it is shown, when con-
sidering all of the facts, that any restrictive provisions therein are no greater
than necessary to protect legitimate interests of the Government, our Office will
not intervene.

In view of the unsatisfactory past experience by the Federal Aviation Agency
with oscilloscopes and cameras made by miscellaneous manufacturers, and in
view of the technical requirements of this procurement, we do not feel that we
would be justified in objecting in this instance to the Agency’s determination that
its interests required the procurement of both the oscilloscopes and the cameras
from a single source, Accordingly, we find that the requirement for aggregate bids
in the invitation was not in contravention of the statutes requiring open and
competitive bidding, )

Clearly, in the orderly conduct of the Government’s business, the
Government as a buyer may not be placed in the position of having to
purchase a portion of an advertised system from a potential supplier
who is unable or unwilling to supply the entire system but only certain
components of the system. Moreover, the technical and/or engineering
question as to whether the desired compatibility of components may be
attained other than through the purchase of a complete rubbish col-
lection system is not for resolution by our Office. Rather, in accordance
with our established rule in areas such as here involved, we must
rely upon the technical judgment of the procurement activity.

In view of the facts reported, we must conclude that the “all or none”
bidding limitation is not objectionable under the circumstances of this
procurement.

Accordingly, for these reasons, your protest is denied.

[B-164146]

Officers and Employees—Transfers—Relocation Expenses—Taxes

An employee transferred between counties in the State of Pennsylvania who
incurs the expense of State and county real property transfer taxes in connection
with the sale and purchase of residences at his old and new official stations may
only be reimbursed the amount of the higher expense as the authority in sec-
tion 4.2d of the Bureau of the Budget Circular No. A-56 for the reimbursement
of transfer taxes is subject to the condition that the same types of costs are not
reimbursable at both stations. Even if the employee had paid a State transfer
tax incident to one transaction and a local transfer tax in connection with the
other, the “same types of costs” principle would prevent reimbursement of both
expenses.
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To the Chairman, United States Civil Service Commission, June 3,
1968:

Further reference is made to your letter of April 28, 1968, concern-
ing the propriety of reimbursing a transferred employee of the Civil
Service Commission the expenses he incurred for State and county real
property transfer taxes in connection with his sale and purchase of
residences at his old and new official stations.

The case presented for our consideration involves an employee who
moved from Harrisburg to Villanova, Pennsylvania, incident to a
transfer of official station. In connection with that transfer, the em-
ployee is entitled to reimbursement of the expenses he incurred in the
sale of his residence at his old official station and in the purchase of
a residence at his new official station under 5 U.S.C. 5724a (a) and sec-
tion 4 of Bureau of the Budget Circular No. A-56. The items of
expense in question involve the Pennsylvania State tax, amounting to
1 percent of the purchase price, which is imposed on the transfer of
real property and the similar 1 percent tax which is imposed by local
governments in the State of Pennsylvania.

In the localities where the employee sold and purchased residences,
both State and local transfer taxes were charged. The total transfer
tax, amounting to 2 percent of the purchase price, was in each case
split between the buyer and seller in accordance with the custom of the
areas in which the residences were sold and purchased. Thus, the em-
ployee was required to pay 1 percent of the sales price of each residence
to cover State and local transfer taxes.

Section 4.2d of Circular No. A-56 specifically authorizes reimburse-
ment of expenses incurred for transfer taxes; however, reimbursement
of that expense is subject to the condition that the same types of costs
are not reimbursable at both localities, i.e., old and new official stations.
Since the employee paid one-half of the total State and local transfer
taxes in connection with real estate transactions both at the cld and at
the new official stations, he is entitled to reimbursement in the amount
of the higher expense only. Further, even if the employee had paid
a State transfer tax incident to one transaction and a local (county or
city) transfer tax in connection with the other transaction, we believe
that the provision prohibiting reimbursement of the same types of
costs at both localities would prevent reimbursement of both of those
expenses. The difference between the State and the local tax on the
same transaction is not sufficient to justify a holding that they are
not the same types of costs.

For the reasons stated the employee concerned may be reimbursed
only the larger of the two amounts he paid for State and local transfer
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taxes in connection with his sale and purchase of residences at his old
and new official stations.

[B-164147]

Leaves of Absence—Lump-Sum Payments—Transfers—Positions
Exempt From Leave Act

An employee who earned leave under a 700 hour temporary appointment in
which she worked a regular tour of duty, upon conversion to a temporary-inter-
mittent position which is not subject to the leave statute (5 U.S.C. 6301, ¢t seq.),
but under which she retains the same title and grade, may receive a lump sum
leave payment under the rule in 33 Comp. Gen. 85, 88, enunciating the principle
that an employee may be paid for annual leave that is not legally transferable.
The principle in 37 Comp. Gen. 523 that a lump sum leave payment may not
be made unless a separation actually takes place is applicable only to situations
involving continuing programs under which employees are required to return
to full-time employment after a period of intermittent employment.

To G. L. Abney, United States Department of Agriculture, June 3,

1968:

We refer to your letter of April 22, 1968, requesting a decision con-
cerning the propriety of certifying for payment a voucher transmitted
therewith in favor of Miss Ruth L. Carpenter, an intermittent em-
ployee of the Farmers’ Home Administration covering a lump-sum
payment for annual leave.

The question involved is whether Miss Carpenter is to be regarded
as having been separated from the service for the purpose of receiving
a lump-sum leave payment upon her conversion from a 700-hour tem-
porary appointment (Cash Clerk, GS-530-02) in which she worked
a regular tour of duty and was subject to the statutory leave provi-
sions (5 U.S.C. 6301, et seq.) to a temporary-intermittent position
which was not subject to such statutory leave provisions and to
which she could not transfer the annual leave to her credit immediately
prior to such conversion. See 5 U.S.C. 6301(2) (ii).

You call attention to our decision in 837 Comp. Gen. 523 which held
that no lump-sum leave payment could be made unless a separation
actually takes place whereas the decision in 33 Comp. Gen. 85, 88,
recognizes the propriety of making a lump-sum leave payment when
an employee transfers from a position subject to the leave statute to
a position not covered by such leave statute. You point out that in
the present case the employee’s title and grade remains the same after
her conversion but that her type of appointment was changed from
one that was subject to the leave statute to one that is not subject to
the leave statute.

The principle enunciated in the decision appearing in 37 Comp.
Gen. 523 is applicable only to situations involving continuing pro-
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grams under which employees are required to return to full-time
employment after a period of intermittent employment and, therefore,
such principle is not controlling in the present case. Rather, we con-
sider that the principle enunciated in 33 Comp. Gen. 85, 88, should
be applied in the present case since it was not legally permissible to
transfer the annual leave to the credit of the employee upon her ap-
pointment to the intermittent position. Cf. 39 Comp. Gen. 308. Ac-
cordingly, the voucher which is returned herewith may be certified for
payment if otherwise correct.

[B-164081]

States—Federal Aid, Grants, Ete.—Educational Agencies Affected
by Federal Activities—Other Federal Payments

Notwithstanding the restriction on the use of 1968 funds appropriated by
Public Law 90-132 to the Office of Education under the heading “School Assist-
ance in Federally Affected Areas” to carry out legislative enactments after
June 30, 1967, section 204 of Public Law 90-247 dated January 2, 1968, eliminat-
ing the requirement in Public Law 874, 81st Congress, that payments to local
educational agencies be reduced by amounts “derived from other Federal pay-
ments” ig effective. The retroactive aspect of section 208 of Public Law 90-247,
prescribing that section 204 of the act “shall be deemed to have been enacted
prior to June 30, 1967, and shall be effective for fiscal years beginning there-
after,” overcoming the appropriation restriction and, therefore, Public Law
874 educational payments are not required to be reduced by the amount of any
other Federal payments.

To the Secretary of Health, Education, and Welfare, June 4, 1968:

This is in reply to your letter of May 2, 1968, in which you request
a decision as to whether funds appropriated by the Department of
Health, Education, and Welfare Appropriation Act, 1968, Public Law
90-132, approved November 8, 1967, 81 Stat. 390, to the Office of Edu-
cation under the heading “School Assistance in Federally Affected
Areas” are available for payment to local educational agencies in
accordance with the provisions of Public Law 874, 81st Congress,
approved September 30, 1950, as amended by sections 201, 203, 204,
205, 206, and 207 of Public Law 90-247 approved January 2, 1968,
81 Stat. 806-809, or whether those funds are available for payment
only in accordance with the provisions of Public Law 874 as it existed
prior to the inclusion of those amendments.

The question arises because of the proviso in that part of the 1968
appropriation act cited which reads:

Provided further, That no part of this appropriation for payments to local
educational agencies for the maintenance and operation of schools shall be

available to carry out the provisions of legislation for this purpose enacted
after June 30, 1967. 81 Stat. 391.

Public Law 90-247 was approved on January 2, 1968, more than
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6 months after the date of June 30, 1967, stated in the quoted proviso,
but provides in section 208 that :

The amendments made by sections 201, 203, 204, 205, 206, and 207 of this part
shall be deemed to have been enacted prior to June 30, 1967, and shall be effective
for fiscal years beginning thereafter.

You have been unable to find any expression of the legislative intent
of that section in its legislative history.

It is stated in your letter that the principal effects of the interpreta-
tion of the quoted section 208 in its relation to the quoted appropria-
tion proviso are in the application or nonapplication of two
amendments to Public Law 874, 81st Congress, made by Public Law
90-247.

Prior to the enactment of Public Law 90-247, payments to local
educational agencies otherwise computed under Public Law 874 wera
required to be reduced by the amount “derived from other Federal
payments” as that term was defined in that law. The requirement for
deducting “other Federal payments” as well as the definition of that
term was eliminated by section 204 of Public Law 90-247. Pending
resolution of the question raised in your letter, the Office of Education
on a provisional basis has continued to deduct the amount of such
Payments.

Section 8(b) of Public Law 874, 81st Congress, as amended, was
further amended by section 201(d) of Public Law 89-750 approved
November 2, 1966, 80 Stat. 1191, 1210 (Chamizal amendment) which
added a sentence that provided a special entitlement for the fiscal
year which ended June 30, 1967, to local educational agencies which
provided free public education as a result of a change in residence
from land transferred to Mexico as part of a relocation of an inter-
national boundary of the United States. This entitlement was not
funded during the fiscal year 1967 because of a proviso in the 1967
appropriation act, Public Law 89-787, approved November 7, 1966,
80 Stat. 1382, 1384, similar to the quoted proviso of the 1968 appro-
priation act. Section 205 of Public Law 90247 amended the sentence
which has been added to section 8(b) of Public Law 874, 81st Congress,
by adding
but if, by reason of any other provision of law, this sentence is not considered
in computing the amount to which any local educational agency is entitled for
the fiscal year ending June 30, 1967, the additional amount to which such agency
would have been entitled had this sentence been so considered, shall be added

to such agency's entitlement for the first fiscal year for which funds appro-
priated to carry out this Act may be used for such purpose.

As stated in your letter a decision on these two matters will have
a direct bearing on the application of sections 2, 3, and 4(a) of Pub-
lic Law 874 (81st Congress) (20 U.S.C. 237, 238, 239(a)) which con-
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stitute a mandatory grant program, subject to the pro rata reductions
of section 5(c) of that law (20U.S.C.240(c)).

Our examination of the legislative history of Public Law 90-247
also resulted in our being unable to find any helpful expression of the
legislative intent regarding section 208. Our consideration, therefore,
turns to the wording used by the Congress.

Section 208 appears under the heading “EFFECTIVE DATE”
and by its terms establishes that the sections of the act referred to
therein are to be effective commencing with fiscal year 1968 and there-
after. Is the phrase “shall be deemed to have been enacted prior to
June 30, 1967” as used in the section necessary to accomplish this
purpose? The fact that the answer to this question is obviously in
the negative suggests that the phrase was inserted by the Congress
to accomplish a purpose beyond the mere establishment of effective
dates for the sections covered.

We recognize that the Congress ordinarily might use language
including the phrase in question to do no more than set the time from
which legislation is to become operative. However, two factors lead
us to conclude otherwise with respect to the instant situation.

First, we note that in connection with stipulating the effective dates
of other portions of the act, the Congress did not include language
dealing with considerations of retroactive enactment. See sections
102, 104(c), 145(c), and 202 (81 Stat. 783, 784, 800, 807).

Second, neither section 208 nor any similar language was, as it passed
the House, in H.R. 7819, the original bill which was ultimately enacted
as Public Law 90-247. The section was included in the bill as reported
out on November 6, 1967, by the Senate Committee on Labor and Pub-
lic Welfare, at which time the appropriation provision in question
was also under consideration.

Considering the language used in sections of Public Law 90-247
other than 208 to establish effective dates, together with the contem-
poraneous congressional consideration of that act and the appropria-
tion act, we can only conclude that the retroactive enactment aspect
of section 208 was specifically designed to overcome the restriction
in the appropriation act. To conclude otherwise is to state that the
retroactive enactment provision of section 208 is meaningless surplus
despite the accomplishment of similar purposes in other portions of
the act itself without resort to surplus language, a statement we do
not believe justified under the circumstances involved.

It, therefore, follows that the words “shall be deemed to have been
enacted prior to June 30, 1967 appearing in section 208 of Public Law
90-247, approved January 2, 1968, has the same effect in relation to
the quoted appropriation proviso appearing in Public Law 90-132,
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approved November 8, 1967, as its actual enactment prior to June 30,
1967, would have had. Therefore funds appropriated by the Depart-
ment of Health, Education, and Welfare Appropriation Act, 1968,
to the Office of Education under the heading “School Assistance in
Federally Affected Areas” are available for payment to local educa-
tional agencies in accordance with the provisions of Public Law 874,
81st Congress, as amended by sections 201, 203, 204, 205, 206 and
207 of Public Law 90-247.

[B-163352]

Orders—Effective Date—Leave, Delay En Route to New Station

No legal basis existing for distinguishing between the assignment of a member
of the uniformed services to nonrestricted and restricted areas for the purpose
of extending the effective date of permanent change-of-station orders until
the completion of temporary duty or leave en route, paragraph M3003-1b(1)
of the Joint Travel Regulations may be amended under 37 U.S.C. 404(b) to
eliminate the distinction, the revision to conform to the rule in 33 Comp. Gen.
458 that the effective date of permanent change-of-station orders is the date
upon which travel must commence to accomplish an ordered change, and that
the travel is not required to start prior to the performance of temporary duty,
use of authorized leave, proceed time, and personal convenience delays. There-
fore, a member’s entitlement to transportation allowances only for dependents
in existence on the effective date of orders remains unaltered under the revised
regulation.

To the Secretary of the Army, June 5, 1968:

Further reference is made to letter of December 29, 1967, from the
Under Secretary of the Army, requesting a decision whether para-
graph M3003-1b(1) of the Joint Travel Regulations may be revised
to authorize the determination of the effective date of permanent
change-of-station orders to a nonrestricted or a restricted area on
the same basis. This request was assigned control No. 68-1 by the
Per Diem, Travel and Transportation Allowance Committee.

In his letter the Under Secretary states in substance that under
item 2 of paragraph M3003-1b(1) of the Joint Travel Regulations
the effective date of orders involving temporary duty en route to a
permanent duty station in a nonrestricted area is extended until after
the completion of temporary duty or leave (if authorized and uti-
lized), and that under item 3 of that paragraph the effective date
of orders involving temporary duty en route to a permanent duty
station in a restricted area is not postponed by such temnporary duty
en route.

The Under Secretary says that the difference in the method of deter-
mining the effective date involving two members under permanent
change-of-station orders, at the same temporary duty station en route,
appears to create an inequity in entitlement. As an example of this,
he describes a situation where two members are transferred at the
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same time, with temporary duty en route at the same station—the
new permanent station of one member being in a nonrestricted area
and the other in a restricted area—and they marry while at that tem-
porary duty station. In those circumstances, he says that only the one
who is assigned to the new permanent station in the nonrestricted
area is entitled to reimbursement for travel of his dependent wife.

The Under Secretary explains that the above-mentioned items 2
and 3, were based on our decisions, 338 Comp. Gen. 160 and 33 Comp.
Gen. 332, and were intended primarily to cover circumstances involv-
ing modification, revocation or cancellation of orders. He suggests
that since paragraph M7051 of the Joint Travel Regulations now
provides a firm entitlement in cases where orders are modified, re-
voked, or canceled, it is no longer necessary to construct the effective
date of orders as presently provided by the regulations. Accordingly,
he recommends the revision of paragraph M3003-1b(1) to delete
item 3 so that it will read as follows:

b. Effective Date

(1) Definition. The term ‘effective date of orders,” unless otherwise

qualified, means the date of the member’s relief (detachment) from the old
station; except:

1. when leave or delay prior to reporting to the new station is author-
ized or the member is granted additional travel time to permit travel
by a specific mode of transportation, the amount of such leave, delay,
or additional travel time will be added to date of relief (detachment)
to determine the effective date; or

2. when the orders involve temporary duty at one or more places
en route to a permanent duty station, the effective date, for the purpose
of dependent travel and shipment of household goods, is the date of
relief (detachment) from the last temporary duty station plus leave,
delay, or additional travel time allowed for travel by a specific mode of
transportation, authorized to be taken after such detachment.

The Under Secretary requests decision whether paragraph M7051
of the Joint Travel Regulations obviates the necessity of retaining
item 3 of paragraph M3003-1b(1) and whether we would be required
to object to the proposed revision.

The governing statutory authority, 87 U.S.C. 406, provides generally
that under regulations prescribed by the Secretaries concerned mem-
bers of the uniformed services who are ordered to make a permanent
change of station shall be entitled to transportation allowances for
their dependents.

Paragraph M7051, Joint Travel Regulations, provides, under au-
thority of 87 U.S.C. 406a, that when orders directing a permanent
change of station are modified after the date travel of dependents
under the orders is commenced and a new permanent station is desig-
nated, or the new permanent change-of-station orders are canceled
or revoked, transportation of dependents at Government expense is
authorized for travel performed for the distance from the place de-
pendents commenced travel, to the place at which they received noti-
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fication of the modification, cancellation, or revocation of orders, and
thence to the new station or return to the old station, not to exceed
the distance from the old station to the first-named station and thence
to the last-named station or return to the old station.

Paragraph M7060 of the regulations, first appearing in Change
140, September 1, 1964, provides that when a member acquires a de-
pendent subsequent to the date of his departure (detachment) from
his old permanent duty station incident to permanent change-of-
station orders but on or before the effective date of those orders he will
be entitled to transportation of such dependent from the place where
the dependent is acquired to the new permanent station not to exceed
the entitlement from the old to the new permanent duty station and
that entitlement is without regard to whether temporary duty is di-
rected or performed en route or whether either the old or new station
is within or outside the United States.

This Office consistently has held that the effective date of orders
directing a permanent change of station is the date on which travel
is required to be commenced in order to comply with such orders. 33
Comp. Gen. 458. Members are entitled to permanent change-of-station
transportation allowances authorized for dependents only as to de-
pendents in existence on such effective date.

Members who acquire dependents after the effective date of their per-
manent change-of-station orders have not been considered to be mem-
bers with dependents for the purpose of permanent change-of-station
transportation allowances. Nothing in the provisions of 37 U.S.C.
406a purports to alter the basic statutory premise that only members
with dependents are authorized these transportation allowances, and
consequently the regulations issued pursuant to those provisions may
not be viewed as having that effect. Hence, to the extent that the effec-
tive date of orders is material to the determination of whether a mem-
ber ordered to make a permanent change of station has.a dependent for
purposes of the provisions of 37 U.S.C. 406(a), we find no basis for a
conclusion that paragraph M7051 of the Joint Travel Regulations
obviates the requirement for any of the provisions contained in para-
graph M3003-1b of the regulations.

We have not questioned regulations by the Secretaries concerned
specifying the items of delay for consideration in determining the
effective date of permanent change-of-station orders which do not con-
flict with the legal concept of that date as stated in 83 Comp. Gen.
458—the date upon which travel must commence in order to accom-
plish the ordered permanent change of station. It long has been recog-
nized that such travel is not required prior to the use of authorized
leave, proceed time, and other delays provided for the member’s per-
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sonal convenience. In addition, we have not objected to regulations
delaying the effective date of the orders until the termination of any
period or periods necessary to perform temporary duty assignments
required by the orders prior to proceeding to the location of the new
permanent duty station in an unrestricted area and we see no legal
basis for an objection to such regulations solely because the new per-
manent duty station is in a restricted area.

In our view the proposed revision of paragraph M3003-1b(1) of
the Joint Travel Regulations comes within the authority vested in the
Secretaries by 37 U.S.C. 404(b) to prescribe the conditions under
which travel and transportation are authorized and, accordingly, we
have no objection to the proposed revision.

[B-163501]

Public Health Service—Commissioned Personnel—Retired Pay—
Concurrent Payments

An officer of the Public Health Service who receives credit for prior service in
the Navy and Naval Reserve to determine eligibility for retirement under 42
U.8.C. 212(a) (3) and to compute his retired pay may not upon reaching 60 years
of age have the same period of Navy and Naval Reserve service considered in
determining eligibility to retired pay benefits under 10 U.S.C. 1331, absent specific
statutory authority. The dual use of the service credits would be inconsistent with
the pattern of retirement legislation, and neither 10 U.8.C. 1336, authorizing the
consideration of service credited for retirement purposes in determining eligibil-
ity for the benefits enumerated in the section, nor any other law would permit
the dual use of the Navy and Naval Reserve service to provide concurrent pay-
ments of retired pay from the Navy and Public Health Service.

To Commander D. G. Sundberg, Department of the Navy, June 7,
1968:

Further reference is made to your letter dated January 15, 1968,
(XO: MTP: mlo, 7220/73872), requesting an advance decision as to
whether or not former Commander Alfred S. Lazarus, United States
Naval Reserve, 73872, is entitled to concurrent payments of retired
pay from the United States Navy and the Public Health Service in
the circumstances described therein. Your letter was forwarded here
by second endorsement of the Comptroller of the Navy under date of
February 6, 1968, and was assigned submission No. DO-N-987 by the
Department of Defense Military Pay and Allowance Committee.

It is reported in your letter and enclosures that Mr. Lazarus was
honorably discharged from the Naval Reserve on August 24, 1954,
with 22 years, 2 months and 16 days “satisfactory Federal service.”
It is stated that at the time of his discharge he had met the service
requirements for entitlement to retired pay as provided in 10 U.S.C.

329854 0—69——2
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1331(a). He had less than 9 years of extended active duty in the Navy
and the Naval Reserve.

Following his service in the Navy and the Naval Reserve, Mr.
Lazarus served on active duty in the Commissioned Corps of the Pub-
lic Health Service from October 1, 1954 through March 31, 1966. After
11 and one-half years of service, by orders dated March 18, 1966, he
was retired effective April 1, 1966, under the provisions of “Section
211(a) (8) PHS Act” (42 U.S.C. 212(a) (3)) authorizing retirement
after 20 years of active service. His retired pay was authorized by 42
U.S.C. 212(a) (4) (A) and was computed at the rate of 50 percent of
the basic pay of a director grade officer with over 30 cumulative years
of service. It is reported that he is currently in receipt of such retired
pay. You state that for the purpose of retirement eligibility and com-
putation of retired pay from the Public Health Service, Mr. Lazarus
was credited with his service in the Navy and the Naval Reserve.

You further state that upon attaining 60 years of age, Mr. Lazarus
submitted his application for retired pay benefits from the Navy pur-
suant to 10 U.S.C. 1331 and that he was authorized retired pay under
that law effective November 1, 1967. You say that entitlement to such
retired pay is based on the inclusion of the same service in the Navy and
Naval Reserve which was used to determine his retirement eligibility
and rate of retired pay from the Public Health Service.

You ask whether or not the officer is entitled to retired pay from the
Navy under the provisions of 10 U.S.C. 1331 and the holding in our
decision reported at 44 Comp. Gen. 235 in addition to retired pay as a
Public Health Service officer. If our reply is in the affirmative, you
express doubt as to whether the officer may be credited with the same
Navy and Nava] Reserve service toward lis retirement eligibility and
in the computation of his retired pay under both 10 U.S.C. 1831 and
42 U.S.C. 212.

In our decision of October 29, 1964, 44 Comp. Gen. 235, cited in your
letter, the issue presented was whether active service as a commissicned
officer in the Reserve Corps of the Public Health Service may be in-
cluded by an officer of the Navy in determining eligibility for retire-
ment and in the computation of retired pay under the provisions of 10
U.S.C. 6323—which law authorizes the retirement of an officer of the
Navy or the Marine Corps after completing more than 20 years of
active service as there indicated. We said that since the term “Armed
forces” as defined in 10 U.S.C. 101 (4)—and the other statutory provi-
sions of Title 10 there cited—did not include the Public Health Service
or the Reserve Corps of the Public Health Service, and since the term
“uniformed services” as defined in 37 U.S.C. 101(3) includes the Pub-
lic Health Service, it was evident that Congress was fully aware and
did not intend that the Public Health Service should be considered as
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coming within the scope of the term “Armed forces” as used in Title 10,
U.S. Code.

We concluded that the officer there mentioned could not include his
active service in the Reserve Corps of the Public Health Service to
establish eligibility for retirement as an officer of the Regular Navy
under the provisions of 10 U.S.C. 6323 (a) and (b). We did say, how-
ever, that because of the provisions of 10 U.S.C. 1405(3), the officer’s
commissioned service in the Reserve Corps of the Public Health Serv-
ice may be included in determining the multiplier factor prescribed in
10 U.S.C. 6323 (e). There is nothing in that decision, however, to sup-
port the view that concurrent payment of retired pay is authorized
from the Navy and the Public Health Service in the situation
presented.

A commissioned officer of the Public Health Service is considered a
member of the uniformed services for basic pay purposes (37 U.S.C.
201(a)). Such an officer is entitled to include his active service in any
of the uniforined services (42 U.S.C.212(d) (1)) to establish eligibility
for retirement for length of service as a Public Health Service officer
under 42 U.S.C. 212(a) (3).

Chapter 67, Title 10, U.S. Code (sections 1331-1337), authorizes
payment of retired pay for non-Regular members and former members
of the uniformed services who otherwise meet the age and service
requirements there mentioned. The same period of time that is credit-
able as service for retirement purposes under chapter 67 of Title 10
may also be creditable, within specific statutory provisions, in deter-
mining eligibility for certain other retirement benefits. Section 1336,
Title 10, U.S. Code, provides:

No period of service included wholly or partly in determining a person’s right
to, or the amount of, retired pay under this chapter may be excluded in deter-
mining his eligibility for any annuity, pension, or old-age benefit, under any other
law, on account of civilian employment by the United States or otherwise, or in
determining the amount payable under that law, if that service is otherwise
properly credited under it.

The quoted provision (section 305) was added to the ITouse bill
during the course of the hearings before the Committee on Armed
Services, United States Senate, dated May 20 and 27, and June 8, 1948,
on H.R. 2744—which became the act of June 29, 1948—and the purpose
for such amendment was explained by the Chairman on page 76 of
those hearings as follows:

The purpose of that amendment is to make sure that a Federal employee who
has worked as a civilian all of his life, and starts to retire at age 60, and who
might simultaneously also qualify for a Reserve retirement, would be entitled to
both his civilian and Reserve retirement.

Thus it will be seen that the purpose of section 1336 was to make sure
that receipt of retirement pay under chapter 67 in no way interferred

with payment of the other benefits mentioned in that section.
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While on active duty as a commissioned officer of the Public Health
Service, Mr. Lazarus was entitled to pay and allowances as provided
for other members of the uniformed service (see Title 37, U.S. Code,
and 42 U.S.C. 210(a)) and it appears that when he retired from that
service he used his naval service not only to establish his eligibility for
retirement but also in computing his retired pay. To permit Mr.
Lazarus to use his naval service again in determining eligibility for
retirement under chapter 67 would be entirely inconsistent with the
pattern of retirement legislation. Neither section 1336 nor any other
law of which we are aware would permit him to use his naval service
for such a dual purpose.

It is our view that in the absence of a statute expressly authorizing
the crediting of the same period of military service for purposes of
determining eligibility for retirement pay under both 10 U.S.C. 1331
and 42 U.S.C. 212 (compare 5 U.S.C. 8332(c)), there would be no
basis for crediting Mr. Lazarus with his Navy and Naval Reserve serv-
ice so as to entitle him to retired pay under 10 U.S.C. 1331 when the
same service has already been credited to him in determining his right
to the retired pay which he is receiving as a commissioned officer of
the Public Health Service. The first question presented is answered in
the negative and for that reason no answer is required to the other
questions,

[B-1637553

Pay—Retired—Disability—Basic Pay Requirement for Entitlement

An enlisted man released from active duty for training on April 22, 1966, as
not fit for full duty due to an ankle injury incurred on April 15 in line of duty
who failed to report for follow-up medical treatment and performed regular in-
active duty training drills prior to placement on the Temporary Disability Re-
tired List on December 15, 1967 under 10 U.S8.C. 1202, may not be paid disability
retired pay under 10 U.S.C. chapter 61, the right of the non-Regular member
to pay and allowances not having been established by a showing of the continued
exigtence of a disability, the requisite of a basic pay status was absent at the
time the disability determination was made.

To C. C. Gordon, United States Coast Guard, June 7, 1968:

Further reference is made to your letter of February 29, 1968, re-
questing a decision whether Fireman Ford M. Meyers, 2065 087,
USCGR, may be paid disability retired pay under the provisions of
chapter 61, Title 10, U.S. Code.

Fireman Meyers enlisted in the U.S. Coast Guard Reserve on Octo-
ber 7, 1965, for a period of 6 years. On October 25, 1965, he was
assigned initial 6 months active duty for training, On April 15, 1966,
he injured his ankle, which was determined to have been incurred
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in the line of duty and not as a result of misconduct. He was released
from active duty for training on April 22, 1966, following a recom-
mendation of an investigating officer that he be released from active
duty for training as not fit for duty. An endorsement on the orders
releasing Fireman Meyers from active duty stated that he was not
physically fit for full duty, although fit for travel to his home.

You say that administrative regulations of the Coast Guard require
endorsement of active duty for training orders to show termination
of duty and that continued treatment and/or hospitalization is being
rendered pursuant to 10 U.S.C. 6148; that a notice of eligibility for
benefits there provided for was issued on November 8, 1966; and that
the record does not show the date hospitalization was terminated. A
letter of November 21, 1966, from the Medical Officer in Charge of the
USPHS Hospital at Memphis, Tennessee, indicates that Meyers was
treated for his injury on June 2, 1966 ; that he was advised to return to
that hospital again on June 13, 1966, which he failed to do, and again
on October 31, 1966 ; and that Meyers’ condition or symptoms between
June 3 and October 31, 1966, are unknown, as he was not junder treat-
ment there and he did not return as requested for follow-up evalua-
tion. That medical officer’s letter recommended that Meyers be ordered
to appear before a Board of Medical Survey.

On February 10, 1967, the Board of Medical Survey recommended
that he appear before a Physical Evaluation Board, which recom-
mendation was approved by the Commandant on March 9, 1967. You
say that the record fails to indicate the date on which Meyers was “fit
for duty” or resumed his normal civilian pursuits, and that he testified
during the Physical Evaluation Board proceedings that he was unable
to retain his civilian occupation following his release to inactive duty
and that he had difficulty in obtaining work for any reasonable period
of time on account of his disability. The record indicates, however,
that he performed inactive duty training (drills) on May 4, June 2,
July 3, August 4, September 2, October 4, November 4, and Decem-
ber 4, 1966, but there is no record that he performed any drills during
the calendar year 1967.

Active duty for training orders were issued to Meyers for the period
February 1 to 10, April 25 to 26 and May 3, 1967, to appear before the
Physical Evaluation Board. On November 30, 1967, the Commandant
approved his temporary disability retirement effective December 15,
1967, and orders issued December 5, 1967, informed Meyers of his
placement on the Temporary Disability Retired List effective Decem-
ber 15, 1967, under the provisions of 10 U.S.C. 1202. Your request for
decision is made because of the doubt that Meyers could be considered
entitled to receive basic pay when the determination of his qualifica-
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tion to be placed on the temporary disability retired list was made.

Your letter recognizes the necessity under the provisions of 10
U.S.C. 1201, 1202, and 1203 that the Secretary make the requisite dis-
ability retirement determinations while the member is entitled to
receive basic pay. 30 Comp. Gen. 409, 414; 46 id. 867. A member who
incurs a disability in line of duty under those provisions of law which
entitle him to pay and allowances during his disability under the pro-
visions of 37U.S.C. 204 (g), (h),or (i), is regarded as “entitled to basic
pay” within the meaning of 10 U.S.C. 1201, 1202, and 1203. 33 Comp.
Gen. 339. We have consistently held, however, that a member is not
entitled to active duty pay and allowances solely by virtue of orders
recalling a member to active duty for the purpose of providing medical
treatment, hospitalization, and institution of retirement proceedings
and that such orders do not satisfy the basic pay status requirement for
disability retirement proceedings. See 26 Comp. Gen. 107; 27 id. 490;
33 id. 339.

The provisions of 37 U.S.C. 204 (g), (h) and (i) stem from the act
of June 20, 1949, ch. 225, 63 Stat. 201, which provided that a non-
Regular member of the armed services who is disabled by injury
incurred in line of duty should receive the same pensions, compen-
sation, death gratuity, retirement pay, hospital benefits and pay and
allowances as prescribed by law or regulation for members of the
Regular services. The statute contemplated that the services will pro-
vide the necessary hospital and medical care and disability retirement
or severence benefits to non-Regular members as are extended to Regu-
lars and to that end should make the necessary determinations with
reasonable promptness following the injury. 43 Comp. Gen. 733 ; 33 id.
339, 346 ; 47 4d. 531.

‘While Meyers was released from active duty as not fit for full duty,
he was directed upon arrival at his home to contact Commander,
Second Coast Guard District in St. Louis, Missouri, for instructions
regarding further medical treatment. However, notwithstanding such
indications of a physical disability, he was permitted to and did per-
form inactive duty training duty drills once a month from May
through December 1966, and failed to follow the directive that he
report to the USPHS Hospital in Memphis on June 13, 1966.

In decision of March 4, 1958, 37 Comp. Gen. 558, we said that—

% # % ywhere the injury is such as not to warrant or suggest the institution of
disability retirement proceedings at the date of termination of hospitalization,

payment of pay and allowances after that date would not appear to be justified
in the absence of a showing of physical disability to perform military duty.

‘We there concluded that when such a member is returned to a duty
status, the matter is too doubtful to warrant our approval of payment
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of pay and allowances even though the duty recommended be of a
limited or restricted nature.

Here the member not only failed to undergo all of the service-
provided medical treatment he was directed to receive, but he also per-
formed regular inactive duty training drills. While the statute contem-
plates that the non-Regular members of the armed services will be
entitled to the same medical care and disability retirement benefits
accorded Regulars, we doubt that the Congress intended that a con-
tinuing pay status, the extent of medical care and the institution of
retirement proceedings should be influenced in any way by the discre-
tion and convenience of the non-Regular member.

In the case of Regular members the duty status, treatment, and the
institution of retirement proceedings is entirely within the control of
the military services. We do not think that the Congress intended that
non-Regular members should, by postponing treatment or examina-
tion, extend the period of entitlement to full pay and allowances thus
permitting the continued payment of such compensation when the
right thereto has not been clearly established by a showing of the con-
tinued existence of the disability. The Congress intended that prompt
action be taken to institute disability retirement proceedings if appro-
priate or that a final determination disposing of the case be made
within a reasonable time under conditions where the services may
properly undertake appropriate action.

In the circumstances of this case we think that the disability status
of the non-Regular member is not sufficiently established to warrant a
conclusion that he continued to be entitled to pay and allowances until
a determination was made that he met the requirements of the law
entitling him to be placed on the Temporary Disability Retired List
with disability retirement pay. Since it is not established that he was
in a basic pay status at the time such determination was made, your
question is answered in the negative.

[B-164174]

Officers and Employees—Severance Pay—Withholding—Pending
Disability Retirement Action

The fact that an employee was separated by a reduction-in-force action on the
same day he applied for disability retirement affords no basis to withhold pay-
ment of the severance pay authorized in 5 U.8.C. 5595 pending action on the dis-
ability retirement without the employee’s consent. If the employee does not
consent after being informed that upon approval of his retirement, hig annuity
begins the day following separation and he will be required to refund any
severance pay received, absent approval of the retirement application, payment
of severance pay to the former employee may be certified.
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To Helen S. Groff, Interstate Commerce Commission, June 7, 1968:

Reference is made to your letter of April 26, 1968, reference MDB,
requesting an advance decision as to whether a voucher for severance
pay in favor of Carl J. Rasmussen, a former employee of your Com-
mission, may be certified for payment.

The employee was separated April 5, 1968, by a reduction-in-force
action. The voucher represents severance pay for the period April 7
through 20, 1968, as authorized by section 9 of Public Law 89-301,
5 U.S.C. 5595. You state there is doubt as to the employee’s entitlement
to severance pay since he filed an application for disability retirement
on April 5, 1968, and Public Law 89-301 does not authorize severance
pay for an employee who is entitled to an immediate annuity at the
time of separation from the service.

Section S14-10, Federal Personnel Manual Supplement 831-1, pro-
vides in pertinent part as follows:

An immediate retirement annuity of any type begins on the day following the
employee’s separatlon or on the day after the employee’s salal y ceases and he
meets the service and age (or disability) requirements. * # =

If the employee’s application for disability retirement is approved
his annuity will begin on the day following his separation in accordance
with the regulation cited above and he will be ineligible to receive
severance pay. Also, should the employee be paid severance pay and
his disability retirement application be approved later he would be
required to repay the sum of any amounts paid. Nevertheless, we are
not aware of a basis to withhold payment of the severance pay pending
action on the disability retirement application without the employee’s
consent. We suggest, therefore, that the employee be advised of the
situation and asked whether he is agreeable to having the severance
pay withheld until action on his retirement application has been com-
pleted. Also, in view of the circumstances it would seem to be appro-
priate to request the Civil Service Commission to expedite action on the
disability retirement application.

Accordingly, unless the retirement application has been approved,
or the employee consents to a withholding of the severance payment,
the voucher returned herewith may be certified for payment.

[B-164259]

Mileage—Travel by Privately Owned Automobile—Dependents—
More Than One Automobile—Advance Travel

An employee whose dependents, prior to the effective date of his transfer, travel
to his new duty station by privately owned automobile to enroll the children
in a full-school term at the new station having been paid 12 cents per mile for
his travel by automobile may be authorized additional reimbursement at the rate
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of 4 cents per mile under paragraph C6156, Joint Travel Regulations, which pro-
vides 16 cents per mile for the use of two automobiles, notwithstanding the regu-
lations do not contain an example involving a family traveling earlier than the
employee, the advanced travel for the purpose of school enrollment having been
administratively approved as an acceptable reason for authorizing the use of
two automobiles.

To Captain Jan W. Brassem, Department of the Air Force, June 7,

1968:

This refers to your letter of February 2, 1968, reference BCRF,
requesting our decision as to whether a voucher for $30.60 in favor of
Mr. Harvel H. Brown, an employee of your agency, may be paid.

By orders dated August 18, 1967, Mr. Brown was transferred from
Whiteman Air Force Base, Missouri, to Ellsworth Air Force Base,
South Dakota, effective October 1, 1967. The orders authorized reim-
bursement of expenses under Public Law 89-516, 80 Stat. 323, 5 U.S.C.
5724, including those for shipment of household goods in anticipation
of a permanent change of station.

The employee’s dependents traveled to the new station by privately
owned automobile during the period August 28 through 30, 1967, so
that the employee’s children could start a full term of school at the new
duty station. The employee, who traveled by automobile during the
period October 2 through 4, 1967, was paid an allowance for travel by
one automobile at the rate of 12 cents per mile for 765 miles. He now
seeks additional reimbursement at the rate of 4 cents per mile on the
ground that 16 cents per mile can be authorized for the use of two
automobiles.

You state that paragraph C6156, Joint Travel Regulations (JTR),
which outlines conditions under which the use of a second vehicle may
be authorized, cites an example involving a family traveling at a later
date than the employee. However, since the regulations do not contain
an example where the family travels earlier than the employee, you
express doubt as to whether the voucher may be paid. Paragraph
C6156, JTR, is in accord with subsection 2.3b, Bureau of the Budget
Circular No. A-56, revised October 12, 1966.

We note that before 1966 the regulations cited did not include spe-
cific examples covering the use of two automobiles, although reimburse-
ment for such use was proper under certain circumstances prior to
1966. See 32 Comp. Gen. 342 38 id. 542.

We believe the examples in the regulations were intended to illus-
trate the normal circumstances under which the members of the family
could travel separately when the Government’s interest so required,
and do not preclude reimbursement for separate travel in a situation
such as here involved. We note that prior to the promulgation of the
cited regulations mileage for the use of two automobiles was authorized
‘when the employee’s dependents traveled to the new station before
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him because it was necessary for members to be at the old and new sta-
tions to properly handle the sale of the residence at the old station and
the purchase of a resident at the new station. See B-137998, Decem-
ber 9, 1958.

In view of the above and since an administrative official has approved
the advance travel for the purpose of school enrollment as an accept-
able reason for the authorization of two automobiles, the voucher which
is returned herewith may be paid if otherwise proper.

[B-164281]

Pay—Retired—Grade, Rank, Etc., at Retirement—Service in
Higher Rank Than at Retirement

The holding in Herry Russell Miller v. United States, 180 Ct. Cl 872, that a retired
enlisted member of the Coast Guard is entitled under 14 U.S.C. 362 to compute his
retired pay on the basis of a higher grade satisfactorily held in the Navy should
not be extended to similar or related statutes. The matter is too doubtful to war-
rant extending the rule of the case in view of the reservation expressed by the
court concerning the correctness of General Accounting Office decisions under
section 511 of the Career Compensation Act that a retired member of one branch
of the uniformed services who held a higher grade in another branch of the serv-
ice is not entitled to retired pay computed on the pay of the higher grade, and
the differences between the various statutes.

To the Secretary of Defense, June 10, 1968:

Reference is made to letter of May 7, 1968, from the Assistant Secre-
tary of Defense (Comptroller) requesting a decision as to whether the
Court of Claims decision in Harry Russell Miller v. United States, 180
Ct. CL 872, in any way affects our decision of July 8, 1953, 33 Comp.
Gen. 10, as modified by our decision of April 8,1967,46 Comp. Gen. 727,
that, with certain exceptions, retired pay of a military member may not
be based upon a higher grade previously held by him in a branch of the
Armed Forces other than that in which serving at the time of retire-
ment. A discussion pertaining to the question is contained in Depart-
ment of Defense Military Pay and Allowance Committee Action No.
413.

In 33 Comp. Gen. 10 we held that a member of the uniformed serv-
ices who is retired or separated from the service for physical disability
under the provisions of section 402(d), ch. 681, 63 Stat. 816, 37 U.S.C.
272(d) (1952 ed.), or section 403, 63 Stat. 820, 10 U.S.C. 1212 (1958
ed.), of the Career Compensation Act of 1949, and who satisfactorily
held a higher rank, grade, or rating in a branch of the service other
than that from which retired or separated, is not entitled to retired
pay or severance pay computed on the active duty pay of such higher
rank, grade, or rating.
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In Friestedt v. United States, 173 Ct. Cl. 447 (1965), the Court of
Claims held that an enlisted member of the Air Force retired for
disability was entitled, when advanced on the retired list under 10
U.S.C. 1372(2), to the highest grade (first lieutenant) in which he had
served satisfactorily in the Army (when the Air Corps was an integral
part of the Army), and that therefore he was entitled to compute his
retired pay on the pay for the grade of first lieutenant.

We held in decision of April 8, 1967, 46 Comp. Gen. 727, that the
conclusion of the Court of Claims in the Friestedt case, that a member
of the armed services who served in a higher grade in a branch of the
Army other than the Air Corps before September 26, 1947, when the
Air Force was established may, upon retiring from the Air Force,
have that service considered by the Secretary of the Air Force in de-
termining the member’s grade under 10 U.S.C. 1372, warrants modifica-
tion of our decision in 33 Comp. Gen. 10 only to the extent stated in the
later decision.

In Miller v. United States the Court of Claims held that a retired
enlisted member of the Coast Guard is entitled under the provisions of
14 U.S.C. 862 to compute his retired pay on the basis of a higher grade
in which he had previously served satisfactorily in the Navy. The
Committee Action states that in so holding the court reasoned that it
would not be unreasonable to take the position that Congress intended
retirement benefits to be based upon the highest military grade held,
even though such grade was not held in the service from which retired.

The court stated that its conclusion is not undermined by the fact that
Congress had declined on several occasions to amend Title 14 so as to
permit retirement based upon the highest grade held in any service.
The court said that such congressional inaction in the absence of any
administrative or judicial construction of section 362 cannot support
an inference that the statute would not permit retirement based upon
the highest rank attained in any service and that the absence of positive
legislative response to the suggested amendment could be attributed as
readily to a view that the statute already sanctioned retirement from
any service as it could to the view that the statute speaks only to a
“same service” requirement.

The court further observed that, in order to determine whether the
member’s service in another branch was “satisfactory,” the Secretary
of the Treasury need do no more than address an inquiry to the Secre-
tary of the service concerned. The Committee Action observes that 14
U.S.C. 862, the statute involved in the M7ller case, has not been specifi-
cally considered in our decisions and its wording is not exactly the
same as that of the statutory provisions involved in our decisions, but
concludes that “the Miller rationale is basically inconsistent with the
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reasoning of the Comptroller General in 38 Comp. Gen. 10 and related
rulings.”

The plaintiff Miller was retired from the Coast Guard on February 1,
1950, in his highest Coast Guard grade. He claimed entitlement to in-
creased retired pay based upon a higher grade he had held many years
earlier in the United States Navy. His suit was decided in his favor
by virtue of the language contained in the applicable statute, 14 U.S.C.
362, referred to by the court as setting forth “* * * the general propo-
sition that the retirement pay of regular enlisted Coast Guard personnel
shall be on the basis of the highest grade or rating while on active duty.”
In the following sentence the court restricted the scope of its decision
in the Miller case by setting forth the sole and basic point at issue as
follows:

The question presented is whether the statute permits the computation of
retirement pay on the basis of a higher rating held in a service other than that
from which retired.

The statutory provisions involved in the Mller case, refer only to the
“highest grade or rating held * * * while on active duty in which, as
determined by the Secretary, his performance of duty was satisfac-
tory.” While that language is somewhat similar to the language of
section 511 of the Career Compensation Act, 37 U.S.C. 311 (1958 ed.),
for example, we consistently have held in cases involving that section
that a retired member of one branch of the uniformed services who
held a higher grade in another branch of the uniformed services is
not entitled to retired pay computed on the pay of such higher grade.
See 29 Comp. Gen. 437; 32 id. 425; 38 id. 10. Compare 42 id. 244. In
footnote 7 to the Miller decision the court noted that section 362 of the
Coast Guard law does not cover the same subject matter as section 511
of the Career Compensation Act and stated that it did not express an
opinion on the correctness of the decisions of this Office respecting
section 511.

In view of the reservation of the Court of Claims in the Miller case
concerning the correctness of our decisions under section 511 of the
Career Compensation Act and the differences between the various
statutes, we think that the matter is too doubtful to warrant our hold-
ing that the rule in the Miller case should be extended to similar or
related statutes. The question presented is answered in the negative.

[B-130608]

Mileage—Military Personnel—As Being in Lieu of All Other Ex-
penses—Sufficiency of Allowance

The insufficiency of the mileage allowance paid to a member of the uniformed
services for travel on the day of arrival at an overseas permanent duty station
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to cover the expenses of hotel accommodations provides no basis to amend para-
graph M4303-2c(4) of the Joint Travel Regulations to anthorize payment of
a temporary lodging allowance for day of arrival without regard io mileage
entitlement. Both allowances designed for the same purpose—the mileage al-
lowance rate including lodging and supsistence—payment of both allowances
for the same day would constitute a double allowance.

Station Allowances—Military Personnel—Temporary Lodgings—
Day of Arrival at Duty Station

Reimbursement to a member of the uniformed services for hotel expenses in-
curred on day of arrival at an overseas permanent station may not be authorized
by amendment to paragraph M4303-2c(4) of the Joint Travel Regulations to
provide payment of a temporary lodging allowance or mileage, whichever is
greater. The member in a travel status on day of arrival at his overseas station
is only entitled to travel allowances on that day, entitlement to a temporary
lodging allowance, considered a2 permanent station allowance, commencing the
day after arrival and, therefore, waiver of mileage entitlement by the member

would not operate to entitle him to a temporary lodging allowance on the day of
arrival.

To the Secretary of the Air Force, June 11, 1968:

Further reference is made to letter of March 25, 1968, from the
Under Secretary of the Air Force requesting a decision whether para-
graph M4303-2¢(4) of the Joint Travel Regulations may be amended
to provide either (a) temporary lodging allowance without regard to
entitlement to mileage, or (b) temporary lodging allowance or mileage,
whichever is greater, on day of arrival at permanent duty station
overseas. The request was assigned PDTATAC Control No. 68-17 by
the Per Diem, Travel and Transportation Allowance Committee.

The Under Secretary says that these alternative changes were
recommended by the Department of the Navy based on a situation in-
volving the Yokosuka-Tokyo area of Japan. He says that all new
arrivals in that area normally travel at personal expense from the
port of debarkation to the member’s duty station and since the mem-
ber is entitled to mileage for his travel, he is not entitled to temporary
lodging allowance for himself for that day. He says that, as an
example, the Department of the Navy cites the case of a member with
one dependent in which, on day of arrival, mileage allowance of $2.82
for the member and temporary lodging allowance of $9 for the depend-
ent would be payable. It is contended that such amounts would not
cover the expenses incurred on that day by the member and his depend-
ent for occupancy of hotel accommodations.

In his discussion of part (a) of the question the Under Secretary
refers to 36 Comp. Gen. 753, in which we held that under applicable
statutory provision, mileage is one of the mutually exclusive methods
of payment for travel; that it is intended to cover expenses of tempo-
rary lodging and, therefore, the payment of mileage and per diem
for the same day, even though not for the same part of the day, is
precluded.
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He says that the mileage allowance is established at a rate to
meet the more than normal expenses incurred incident to travel in-
cluding lodging and subsistence and that the temporary lodging allow-
ance, although a permanent station allowance, is a per diem prescribed
to partially reimburse a member for the more than normal expenses in-
curred at hotels or hotel-like accommodations and public restaurants
on initial arrival at an overseas station. Since both allowances are
designed for the same purpose doubt exists as to whether both mileage
and temporary lodging allowance may be paid for the day of arrival.

The Under Secretary suggests that an affirmative answer to part (b)
of the question would not appear to be precluded in case the member
may waive his entitlement to mileage in favor of temporary lodging
allowance on day of arrival if the latter exceeds the former. In this
connection, he cites 30 Comp. Gen. 480 as supporting the proposition
that waiver of travel allowance if supported by proper consideration,
constitutes a valid contract.

Section 405 of Title 37, U.S. Code, provides as follows:

Without regard to the monetary limitations of this title, the Secretaries con-
cerned may authorize the payment of a per diem, considering all elements of
the cost of living to members of the uniformed services under their jurisdiction
and their dependents, including a cost of quarters, subsistence, and other nec-
essary incidental expenses, to such a member who is on duty outside of the
United States or in Hawaii or Alaska, whether or not he is in a travel status.
However, dependents may not be considered in determining the per diem
allowance for a member in a travel status.

Paragraph M4303 of the Joint Travel Regulations, issued pursuant
to those statutory provisions, provides that temporary lodging allow-
ances are authorized, within prescribed limitations, for the purpose
of partially reimbursing a member for the more than normal expenses
incurred at hotels or hotel-like accommodations and public restaurants,
upon initial arrival at an overseas station until permanent quarters
are available. Paragraph M4303-2a of the regulations provides that
the allowance is payable for any day within prescribed time limits
when Government quarters are not furnished the member, his depend-
ents, or the member and his dependents, if with dependents, and the
member is required to secure hotel or hotel-like accommodations and
he, his dependents, or both, occupy accommodations at personal
expense. As the Under Secretary says, this is a permanent station
allowance. It does not accrue to members in a travel status. See 45
Comp. Gen. 689. It is, however, a per diem, payable for essentially the
same purposes as a travel per diem allowance.

Paragraph M43038—2c(4) of the regulations provides that when a
member with dependents is entitled to travel per diem with no deduc-
tion for quarters, or mileage on day of arrival, no entitlement to tempo-
rary lodging allowance for the member himself exists on that day.
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This provision is based on the fact that travel allowances (per
diem and mileage) are provided to cover increased lodging and sub-
sistence or costs of members in a travel status and, generally, the
day of arrival at the permanent station is regarded as a day of travel.

Since the purpose for which the member is paid mileage on day of
arrival includes the purpose for which the temporary lodging allow-
ance is payable, it seems apparent that the payment of both for the
same day would, as in the case of travel per diem, constitute a double
allowance. In addition to that aspect of the matter we are not aware of
any legal basis on which overseas permanent station per diem allow-
ances may be authorized for members in a travel status en route to the
permanent station. Accordingly, in our opinion, there is no basis on
which the regulations may be amended to authorize payment of the
temporary lodging allowance to a member in a travel status on the day
of arrival at the overseas station without regard to entitlement to
mileage. 41 Comp. Gen. 453.

As to part (b) of your question, since, as indicated above, the mem-
ber is in a travel status on the day of arrival at his permanent overseas
station he is entitled to travel allowances on that day and entitlement
to permanent station allowances for himself does not commence until
the next day. 40 Comp. Gen. 71; 41 d. 453. Thus, regardless of the
validity of any waiver of travel allowance such a waiver could not
operate to entitle the member to temporary lodging allowance on the
day of arrival.

The question is answered in the negative.

[B-164270]

Officers and Employees—Transfers—Relocation Expenses—House
Purchase—Loan Assumption Fee

The fee collected from veterans under 38 U.8.C. 1818(d) by the Veterans
Administration as a condition precedent to the guarantee of a loan which
was paid by an employee incident to the purchase of a house in connection with
a transfer of duty station may be reimbursed to him as a fee or charge similar
to loan application or lender’s loan origination fees within the purview of
section 4.2d, Bureau of the Budget Circular No. A-56, revised October 12, 1966.
To John W. Sharp, National Aeronautics and Space Administration,
June 12, 1968:

Your letter of April 23, 1968, reference AD-RFM-21B, enclosing a
voucher for $150 in favor of Mr. Melvin G. Olsen, an employee of
the National Aeronautics and Space Administration, requests our
decision whether the voucher may be certified for payment.
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The amount of the voucher represents an item of expense incurred
by Mr. Olsen in the purchase of a dwelling house at Merritt Island,
Florida, incident to the change of his official station to the Kennedy
Space Center.

The item of expense described in your letter as a “Veterans Adminis-
tration Funding Fee” is shown by the closing statement in the real
estate transaction as being equal to one-half of 1 percent of the loan
guaranteed by the Veterans Administration.

The fee is understood by us to be that required by 38 U.S.C.
1818(d) which must be collected from the veteran by the Veterans
Administration as a condition precedent to the guarantee of the loan.
Thus, it may be reimbursed to the employee as a fee or charge similar
to loan application or lender’s loan origination fees within the pur-
view of section 4.2d, Bureau of the Budget Circular No. A-56, revised
October 12, 1966.

The voucher transmitted with your letter is returned herewith and
may be certified for payment if otherwise correct.

[B-164186]
Pay—Additional—Hazardous Duty—More Than One Incentive Pay

Qualified parachute riggers in a jump status who are part of a unit assigned a
mission involving the development, testing, and evaluation of parachutes and
related equipment do not perform multiple hazardous duties to entitle them to
the flight pay prescribed in 37 U.8.C. 301 (e) in addition to parachute pay. The
in-flight duties of the members who load, inspect, rig, drop, and study experi-
mental equipment are not related to aircrew duties within the meaning of
37 U.S.C. 301(a) (1) and (4), and the members neither performing two or more
hazardous duties simultaneously or in rapid succession are not entitled to retain
the dual hazardous pay received for aviation and parachute duties, and, there-
fore, the erroneous flight payments made to them should be recovered.

To Lieutenant J. E. Hatfield, Department of the Navy, June 13,
1968:

Reference is made to your first endorsement dated March 26, 1968,
on letter of the Commanding Officer, U.S. Naval Aerospace Recovery
Facility, El Centro, California, dated March 21, 1968, forwarded
here by second endorsement of the Comptroller of the Navy dated
April 29, 1968, requesting an advance decision as to the legality of
authorizing dual hazardous duty pay to certain members of his com-
mand who are stated to be performing test parachutist duties and
aircrew duties in the circumstances described below. The request has
been assigned Submission Number DO-N-993 by the Department of
Defense Military Pay and Allowance Committee.

It is stated that the Naval Aerospace Recovery Facility, as the
U.S. Navy portion of the Department of Defense Joint Parachute Test
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Facility, “is assigned the mission to conduct development, test, and
evaluation of parachutes and related assemblies; human escape
methods and systems; retardation and recovery systems and rescue,
survival and personnel safety equipment; stabilization, retardation
and recovery systems for laydown type weapons, aircraft, missile and
capsule assemblies; special logistics aerial delivery methods, technigues
and equipment.” The Parachute Department supports this mission
in various manners including packing, rigging, fabrication, drop
testing, and live jumping.

Due to the nature of the mission certain duties are performed in
flight in addition to parachute jumping, including jumpmaster, air-
borne drop controller, loadmaster, and airborne experimental equip-
ment inspector. Enlisted men assigned to these duties who are rated
parachute riggers under orders to duty involving parachute jumping
were issued temporary or indefinite flight orders “to duty in a flying
status involving operational or training flights as a crew member/
noncrew member.” It appears that such personnel were paid dual
hazardous duty payments during 1965, 1966, and 1967, and that during
the 1965 and 1966 administrative audit, supporting documents used
to justify dual payments were not questioned. However, report of an
on-site examination of documents supporting payment of military
pay and allowances dated October 10, 1967, noted discrepancies in

the payment of aviation pay for the following reasons:

Investigation of procedures utilized concerning payment of incentive pay dis-
closed that enlisted qualified parachutists attached to the Naval Aerospace Recov-
ery Facility were credited with dual hazardous pay for aviation and parachute
pay. Verification of supporting evidence to substantiate proper entitlement to dual
hazardous pay involving aviation and parachute duties revealed that the para-
chutists concerned are only entitled to parachute pay.

The enlisted personnel involved are qualified parachutists and the in-flight
duties performed were incidental to preparation of performing a successful jump
involving testing, research, and development of parachute techniques. Therefore,
orders to duty involving flying should not have been issued and the members
concerned are not entitled to aviation pay.

You say that these dual payments ceased at the time of the audit and
that you have held checkage on previous payments in abeyance pending
our decision on the matter.

Prior to October 1, 1963, a member of the uniformed services was en-
titled to be paid only one incentive pay for hazardous duty, as author-
ized by subsection (e) of 37 U.S.C. 301, then in effect, for any period
of time during which he met the qualifications for more than one incen-
tive pay. By section 8 of the act of October 2, 1963, Public Law 88-132,
77 Stat. 216, subsection (e) was amended to allow not more than two
payments of hazardous duty incentive pay for a period of time during
which a member qualifies for more than one payment of that pay.

829-854 0—69——3
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The legislative history of the 1963 amendment shows that the com-
mittees considering the bill, which became Public Law 88-132, were
greatly concerned that the proposed legislation could be abused and a
representative of the Department of Defense gave assurance that the
provision for dual hazardous duty pay would be implemented by regu-
lation in such a way as to prevent any possible abuses.

Section 112, Executive Order No. 11157, June 22, 1964, 29 F.R. 7983,
as amended, provides that:

Sec. 112. Under such regulations as the Secretary concerned may prescribe, a
member who performs multiple hazardous duties under competent orders may
be paid not more than two payments of incentive pay for a period of time during
which he qualifies for more than one such payment. Dual payments of incentive
pay shall be limited to those members who are required by competent orders to
perform specific multiple hazardous duties in order to carry out their assigned
missions.

Various regulations and policy statements issued by the military
departments concerning entitlement to dual payment of hazardous
duty pay have now been compiled as paragraph 20305 of the Depart-
ment of Defense Military Pay and Allowances Entitlements Manual,
which provides in part as follows:

Members who qualify for incentive pay for more than one type of hazardous
duty may receive no more than two payments for the same period. Dual incentive
pay is limited to those members required by orders to perform specific multiple
hazardous duties necessary for successful accomplishment of the mission of the
unit to which assigned. A member who is under competent orders to perform
more than one hazardous duty, but is entitled to only one type of incentive pay,
may receive payment for the hazardous duty for which the higher rate of incen-
tive pay is authorized, even though that hazardous duty is not the primary duty of
his current assignment.

a. Oonditions of Entitlement. The hazardous duties for which dual incentive
pay is made must be interdependent and performed either simultaneously or in
rapid succession while carrying out the duties required to acecomplish the mission
of the unit involved. Members must meet minimum requirements for each of the
hazardous duties, except when injury or incapacity as the result of performance
of hazardous duty is involved.

Article C-7403, Bureau of Naval Personnel Manual, provides the
following qualifications for aircrewmen :

(1) The training of Aircrewmen is accomplished in the fleet, in certain shore
based activities designated by the Chief, Bureau of Naval Weapons, and in those
gav.al_ Air Training Command activities designated by the Chief of Naval Air

raining.

(2) An Aircrewman is a member normally of an aviation rating who meets the
following requirements :

(a) Isa volunteer for aircrew duty.

(b) Is qualified according to the physical and psychological requirements
established by the Bureau of Medicine and Surgery at the time of designation
and annually thereafter.

(e¢) Successfully completes the course of instruction and meets the opera-
tional standards for designation as Aircrewman prescribed by the Chief of
Naval Operations.

(8) Commanding officers are authorized to designate as Aircrewman (AC)
enlisted personnel who satisfactorily meet the requirements specified in para-
graph (2) above.
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Itis provided in Article A—4304(3) of that manual that:

(3) Temporary flight orders may be issued only to the following enlisted per-
sonnel whose Quties require frequent and regular participation in aerial flights:

(a) Aviation ratings and strikers for aviation ratings.

(b) Students undergoing training which specifically requires their partici-
pation in frequent and regular flights.

(c) Other ratings who are specifically assigned as regular members of
flight crews, such as Hospital Corpsmen who are regular assigned crew mem-
bers of Search and Rescue and Hospital Evacuation flights and flight
orderlies.

This does not include personnel detailed to duty as couriers, sentries and
messengers, ete.

Subparagraph (5) of that Article providesthat :

(5) Non-crew member flight orders may be issued to personnel under the fol-
lowing conditions:

(a) Enlisted personnel under instruction in an established school or course
in which airborne instruction is part of the curriculum and clearly con-
tributes to the technical knowledge of the trainee. This includes personnel
participating in a prescribed course of instruction in an aircraft squadron to
qualify as an aircrewman in the type aircraft of that squadron.

(b) Enlisted personnel whose duties require frequent and regular partici-
pation in aerial flights for such purposes as installation, test, research, or
evaluation of airborne technical equipment which cannot be performed by
other persons already under flight orders.

(c) The assignment of non-crew members to duty involving flying is of a
temporary nature. In all cases the flight orders will terminate when the proj-
ect or instruction is completed.

It is clear, from the foregoing, that in order to be entitled to dual
hazardous duty incentive payments, a member must be actually in-
volved in the performance of two or more hazardous duties simultane-
ously or in rapid succession while carrying out the duties required to
accomplish the mission of his unit, any one of which hazardous duties
would place him in a status entitling him to incentive pay for that duty.

In order to be entitled to incentive pay for hazardous duty involving
frequent and regular participation in aerial flights, a member must
be a crew member or nonerew member in a flying status who is actually
performing the duties of a crew member or a noncrew member. If he
is flying as a passenger or as a person being transported to an air
position from which he may perform his assigned duties as observer,
parachutist, high altitude tester of aviation equipment, etc., a right
to flying pay is not established. See 43 Comp. Gen. 667 and 44 id. 426.
The personnel here involved are qualified parachute riggers in a jump
status who are part of a unit which has been assigned a mission in-
volving the development, testing and evaluation of parachutes and
related equipment. In addition to the flights normally required to
place a parachutist in position for a live parachute jump, these men
are required to load, inspect, rig, drop, and study experimental equip-
ment. Part of their duties are performed in flight and while it appears
that they give certain directions concerning the positioning of the
plane involved and other matters necessary for the proper release
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and study of the test equipment, it is not shown that they perform any
flight duties relating to the airplane or which contribute to its safe
and efficient operation.

Notwithstanding the detailed information as to the qualifications
for, and duties of, jumpmaster, airborne drop controller, loadmaster,
and airborne experimental equipment inspector and the flight orders
which were issued by the commander to individuals employed in those
capacities, we must conclude that the record furnished us does not
establish that the personnel involved were in fact acting as crew
members or noncrew members within the meaning of 37 U.S.C. 801 (a)
(1) and (4) while carrying out the mission of their unit so as to entitle
them, pursuant to subsection (e), to flight pay in addition to parachute
pay.

Accordingly, payment of flight pay under the circumstances in-
volved was erroneous and appropriate steps should be taken to recover
the overpayments so made.

[B-158651]

Contracts—Mistakes—Allegation After Award—Rule

A contractor who subsequent to contract performance alleged a mistake in the
bid that had been confirmed on several occasions and denied a price adjustment
under Public Law 85-804, which authorized contract modification without con-
sideration to facilitate the national defense, is not entitled to contract modifica-
tion under the general rule that a contract may not be amended or modified
without a compensating benefit to the Government. Repeated advice to the con-
tractor of suspected bid error, fulfilled the Government’s responsibility to obtain
bid verification, and a bidder having the responsibility of estimating the price
at which a contract could be performed at a reasonable profit, the Government
was not required in a preaward survey to review the contractor’s pricing
estimates,

To the Tar Heel Engineering and Manufacturing Company, June 14,
1968:

Reference is made to your letter of March 2, 1966, and to subse-
quent, correspondence and conferences, concerning a claim of your
company in the amount of $92,865.64, based upon an alleged mistake in
bid on 712 14-ton, two wheel, amphibious cargo trailers (M100), de-
livered by your company under contract No. DA-20-113-AMC-04491
(T) dated October 30,1964, as amended.

The contract was awarded by the United States Army Tank Auto-
motive Center, Procurement and Production Directorate, Warren,
Michigan (ATAC), pursuant to invitation for bids No. AMC-20-
113-65-0216(T) dated August 7, 1964, as amended. Bids were re-
quested at f.o.b. origin prices on four items covering an aggregate
quantity of 712 M100 trailers. Three bids were received as of Septem-
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ber 8, 1964, the scheduled bid opening date. Your bid, which was the
lowest received, offered delivery of 712 units at a price of $278.20 per
trailer and at a total price of $198,078.40. One of the other bidders
quoted a price of $442.09 per trailer on 712 units. The remaining bidder
did not bid on all four items but it quoted a price of $440 per
trailer on 458 units (item No. 1), and a price of $445 per trailer on
25 additional units (item No. 2). On a previous procurement of M100
trailers in a reportedly larger quantity than 712 units the Government
had paid a price of $406.14 per trailer.

The contracting officer found it necessary to request a preaward
survey of your company for the purpose of determining your qualifi-
cations or responsibility to perform the proposed contract. The form
used in requesting the survey indicated that evidence or verification
in writing should be obtained with respect to a number of elements,
including “Unit price which is out of line with other bids received.”
A favorable preaward survey report was transmitted to the contracting
officer by letter dated October 14,1964, from the Birmingham Procure-
ment District Office, Birmingham, Alabama, and the report was ac-
companied by. a letter dated October 3, 1964, from the President of
your company, stating that : '

This is to confirm the price on IFB-AMC-20-118-65-0216(T) by Tar
Heel Engineering and Manufacturing Company of Spring Hope, N.C. of
$278.20 per unit. The total contract price is $198,078.40. This is also to
further advise that I am familiar with the specifications and delivery require-
ments and that both will be adhered to.

That letter has been referred to as merely a routine bid verification.
However, the evidence in the case shows that your company was
informed that a bid verification was necessary because the bid
appeared to be too low and was out of line with other bids received
and the price previously paid by the Government for M100 trailers.

Notwithstanding the written confirmation of your bid and your
alleged understanding of the specifications and delivery requirements
of the amended invitation for bids, the contracting officer still be-
lieved that there was a possibility that a serious mistake had been
made in the bid. A meeting was therefore arranged to take place at
the Birmingham Procurement District Office to discuss with represen-
tatives of your company its plan for producing the trailers at the
bid price of $278.20 per trailer. The meeting was held on October 19,
1964, with your company being represented by Mr. D. Therman
Edwards, President, Mr. Devon Edwards, Chairman of the Board
of Directors, and Dr. Julius A. Warren, Director. The Government
was represented by five officials of the Birmingham Procurement Dis-
trict, including Mr. Don H. Goodwin, industrial engineer, who
acted as the chairman of the preaward survey group which per-
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formed the survey of your company; and by Mr. Joseph F. Martin,
and ATAC contract price analyst.

Your plan for producing the trailers at the bid price of $278.20
per trailer was discussed and your representatives reportedly con-
vinced the Government that you were satisfied with the bid and wanted
the contract regardless of statements made by the Government repre-
sentatives that the quoted unit price of $278.20 appeared to be too low
in view of the fact that two other bidders had quoted unit prices
ranging from $440 to $445. As the result of the meeting, the Birming-
ham Procurement District considered that there had been a sufficient
verification of your bid and the procurement office was advised that
the District was therefore reaffirming its favorable survey report.

The contract was awarded to your company on October 30, 1964, and
it appears that by supplemental agreements, including contract modi-
fication No. 20, under which the sum of $2,495.56 was allowed for
changes in shipping requirements, the total contract price of
$198,078.40 was increased to $202,237.85. Prior to the completion
of contract deliveries, it was estimated by an accounting firm en-
gaged by your company that you would incur a loss of $55,235.05 in
performing the contract. However, when the contract was fully
completed, it was determined by you that a loss of $53,593.75 had
been incurred in connection with the performance of the contract.

It was indicated in your letter of March 2, 1966, that the United
States Army Mobility Command had denied your request for a con-
tract price adjustment under Public Law 85-804, approved August 28,
1958, 72 Stat. 972, 50 U.S.C. 1431, Executive Order No. 10789,
dated November 14, 1958, and the implementing section X VII, Armed
Services Procurement Regulation (ASPR). You had requested a con-
tract price increase of $80,776.44, covering an estimated book loss of
$55,285.05, plus 10 percent of total estimated performance costs
($255,413.85), or $25,541.89, for profit. During hearings before the
Mobility Command’s Contract Price Adjustment Board the amount
requested as a contract price increase was reduced from $80,776.44 to
$78,280.88, with the difference of $2,495.56 representing the addition to
the contract price which was allowed under contract modification
No. 20.

It was alleged that your cost estimates on some items were too
low, that you omitted certain costs in the computation of your bid
price and that the cost of contract performance had increased as the
result of difficulties experienced with one of your suppliers, the An-
thony Company of Streator, Illinois. You stated that your company
was a small business concern, that the contract was your first job and
that you had had no previous experience as a supplier to the armed
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services. You also stated that your ability to continue as a reliable
supplier of goods and services to the Government and to commercial
customers was directly dependent upon obtaining some financial
relief under contract No. DA-20-113-AMC-04491(T).

The denial of your request for a contract price adjustment is sup-
ported by a memorandum of decision dated February 14, 1966, desig-
nated as the Mobility Command’s Contract Adjustment Board Deci-
sion No. 84. The memorandum of decision, beginning at subparagraph
3£, states in part as follows:

f. In spite of Birmingham Procurement District’s favorable recommendation
and Tar Heel’'s bid confirmation, ATAC was apprehensive that Tar Heel’'s bid
was too low and that it could not perform at its bid price. A meeting was
called at Birmingham Procurement District, attended by three representatives
from Tar Heel and an ATAC price analyst.

g. The meeting lasted the afternoon of 19 October 1964. The ATAC price
analyst reported, “The briefing began by the ATAC representative explaining
to the contractor’s representatives that their guoted price of $278.20 appeared
to be too low, based on a previous contract price of $406.14 for a larger quantity
and other quotations received under IFB AMC-20-113-65-0216(T) which
ranged from $440 to $445 per trailer.” He warned contractor that it was likely
to incur a substantial loss in performing the contract.

h. At this meeting, the contractor submitted his plan for producing the
items at the bid price and vigorously solicited an award. After extended dis-
cussion of all elements of performance, the contractor convinced the Govern-
ment representatives that it wanted the contract, at the price it bid, re-
gardless of the Government’s opinion of the apparent low bid.

i. At the Contract Adjustment Board meeting on 26 January 1966, Tar
Heel’s president stated comtractor would probably have sought a Certificate
of Competency from the Small Business Administration compelling the con-
tracting officer to give it an award, had he made an unfavorable determination
upon Tar Heel's capability.

j. Evidence reflected in the case flle and disclosed at the MOCOM Contract
Adjustment Board hearing reflect that a significant part of the contractor’s
logs resulted when a principal supplier reneged on his price to Tar Heel. In
addition, contractor acknowledged that it overestimated the efficiency of its
labor force and failed to anticipate the expense which resulted from extensive
time and effort on the part of its officers to oversee contract performance.

4. In spite of the Government’s warnings before award that its price was too
low, Tar Feel insisted that $278.20 was its intended price. Only after giving
the contractor full notice of its apprehensions did the Government make the
award at $278.20. The award to Tar Heel was made in good faith and resulted
in a valid and binding contract which should not be amended. In fact, the
case file fails to indicate any mistake in bid. The loss suffered by contractor
appears to have bzen the result of an overestimate of its own efficiency and its
subcontractor’s reliability and an underestimate of the difficulties of contract
performance.

5. It is a matter of regret when a contractor incurs a loss as substantial as
Tar Heel’s. However, there can be no guaranty of freedom from risk of such
a loss in the performance of Defense contracts, and Public Law 85-804 was
not intended to provide such a guaranty. It is noted that ASPR 17-204.1 states,
“The mere fact that losses occur under a Government contract is not, by
itself, a sufficient basis for the exercise of the authority conferred by the Act.”

Our Office is granted no authority under the provisions of Public
Law 85-804, and related Executive orders, to amend or modify con-
tracts without consideration on the basis that such action would facili-
tate the national defense. However, we are authorized to consider
claims based upon alleged mistakes in bids and to allow additional com-
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pensation in those cases where it is determined that a mistake was actu-
ally made in a bid and that the contracting officer knew or should have
known of the mistake and should have requested a verification of the
bid before issuing an award notice. There may be circumstances under
which a request for a bid verification might not be considered to be
adequate, but it must be emphasized that, in order for us to grant any
relief to your company, it would be necessary for us to conclude that the
acceptance of your bid which was affirmed on October 3, 1964, and
reafirmed during the meeting on October 19, 1964, at the Birmingham
Procurement District Office, did not result in the consummation of a
valid and binding contract. Since we are not granted the authority to
modify or amend contracts without consideration, we are required
to apply the general rule that agents and officers of the Government
have no authority, without a compensating benefit to the Government,
to modify existing contracts, or to waive contract rights which have
vested in the United States. See 40 Comp. Gen. 684, 688.

After we had obtained certain documents from the Department of
the Army concerning the action taken by the Army Mobility Command
on your request for a contract price adjustment under the provisions of
Public Law 85-804, we requested additional information from the
Department of the Army in regard to the question whether a mistake
in bid had actually been made and the extent to which either the ATAC
contract price analyst or any of the members of the preaward survey
team might have known or could be presumed to have known that
mistakes were made in your bidding estimates. A departmental report
was submitted by letter dated May 17, 1966, and your attorney, Mr.
John E. Davenport, was furnished copies of pertinent material in our
files relating to the departmental recommendation for disallowance of
your claim. Mr. Davenport then requested that we suspend action on
the case since he desired to submit additional evidence in support of the
claim.

The referenced report at subparagraph 8g of the Army Mobility
Command’s Contract Adjustment Board Decision No. 34 was prepared
on November 17, 1965, by Mr. Joseph F. Martin, the ATAC contract
price analyst. Mr. Martin indicated that your representatives were
advised on at least two occasions during the meeting of October 19,
1964, that it is not the policy of the Government to put contractors
out of business by awarding contracts at unrealistically low prices. His
report also referred to various questions which were discussed at the
meeting, such as whether the quotations of your proposed suppliers
had been verified, whether your estimate for direct labor cost was
adequate, whether you had made a sufficient allowance in your bid
price of $278.20 per trailer for salaries to be paid to your engineering
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personnel and whether your proposed production facilities would be
ready within sufficient time for you to meet the delivery requirements
of the proposed contract.

The file submitted with the May 17, 1966, report of the Department
of the Army included an additional report of April 28, 1966, from
Mr. Martin, which is as follows:

1. At the preaward meeting of 26 October 1964, at the Birmingham Procure-
ment District with the Tar Heel Engineering & Manufacturing Company, I recol-
lect that inbound freight costs were discussed and that the contractor had
indicated that they were included in the cost of material. I do not recollect nor
do my notes of the meeting indicate any discussion relative to loading and
packing cost.

2. Overhead costs were discussed at length. Tar Heel Engineering & Manufac-
turing Company was for all purposes a ‘“paper” organization at this time. All
parties recognized that estimates for projecting overhead were little more than
coujecture, since Tar Heel had no previous manufacturing experience nor was
it a fully equipped manufacturing facility at this time. Tar Heel representatives
did state that additional anticipated in-house business such as refurbishing of
oil tank pumps, manufacturing of medical equipment, and metal furniture parts
would draw a proportionate share of the overhead.

3. Tar XHeel advised it was going to lease shop machines and tooling for manu-
facturing at approximately $5,000.00 under this IFB in addition to what they had
on hand. My notes and Tar Heel’s cost breakdown reflect an allowance of $16.00
per unit for the proposed tooling and equipment cost. My notes and Tar Heel’s
bill of material cost indicate that the contractor did include material cost of
$18.74 for miscellaneous hardware.

4. Army Tank Automotive Center’s previous procurement of these trailers was
by formal advertising. Therefore, Army Tank Automotive Center had no concrete
visibility of what costs went into these advertised prices. I had no way of know-
ing whether the cost elements which Tar Heel presented as his estimates were
too low, other than a compmson with the previous unit price of $406.14 and other
quotations under this IFB ranging from $440.00 to $445.00 per unit. On the basis
of the previous price and other bids received, I felt Tar Heel’s overall price was
much too low and told them this repeatedly durmg the meeting.

It appears that, when preparing the report of April 28, 1966, Mr.
Martin failed to realize that the original of his typewritten report of
November 17, 1965, bears an initialed change to show that the meeting
at the Birmingham Procurement District Office was held on October 19,
1964, and not on October 26, 1964. It does not appear to be material
whether the meeting was actually held on October 19, 1964, but your
attorney has referred to the discrepancy in the dates as shown in Mr.
Martin’s two reports in regard to what was discussed at the meeting.

The record before us originally indicated that, during the perform-
ance of the preaward survey under the supervision of Mr. Don H.
Goodwin, summaries of assumed direct and indirect costs amounting
to $183,838 were furnished to the Government representatives. Copies
of letters and telegrams from proposed suppliers, which presumably
were furnished to the Government’s representatives, show that in
some cases the prices quoted to your firm were f.o.b. origin prices. It
was contended at conferences in our Office that the Government’s rep-
resentatives should have known that the cost estimate for purchased
parts did not include applicable freight charges. It was also contended

n
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that the Government’s representatives should have known that there
was an error in the estimate of $9,000 for salaries to be paid to company
officials, since that amount would have been sufficient only for the salary
proposed to be paid to the president of your company during a 9-month
contract performance period, and the Government representatives were
on notice of the fact that you intended to employ an additional engi-
neer, Mr. Carl H. Woodward, in a supervisory capacity, if you received
a contract award for the production and delivery of the 712 M100
trailers.

By letter dated August 21, 1967, your attorney submitted documents
described as your presentation, exhibits, affidavits, brief and argu-
ment in the matter. Your claim was increased to $92,865.64 and the
revised claim was computed on a basis different from that set forth
in your previous request for a contract price adjustment under Public
Law 85-804. An attempt was made to show that errors in your bidding
estimates amounted to the sum of $92,865.64 and that such errors con-
sisted of various underestimates and omissions of costs in arriving at
your bid price of $278.20 per trailer, with an adjustment having been
made in connection with the costs of obtaining certain parts from
the Anthony Company, the firm previously referred to as having re-
fused to make delivery at prices which you assumed to have been agreed
upon prior to the date on which your bid was submitted. However,
we were advised that you would be willing to settle the case for the
originally claimed amount of $80,776.44.

It was contended that your estimate of material costs did not include
the cost of necessary trailer tarpaulin covers which amounted to
$5,589.20 and that there were a number of other omitted items and
underestimates of cost in the computation of the bid price of $278.20
per trailer which should have been apparent to the members of the
Government’s preaward survey team and to the ATAC contract price
analyst who attended the October 19, 1964, meeting.

Exhibit J of your presentation purports to show that freight costs
of $12,423.50 were omitted from the bidding estimates and that the
cost of omitted parts was $37,922.98, including $10,474.20 as the net
additional cost of parts furnished by the Anthony Company as a sub-
contractor, but not formally quoted on by Anthony before the contract
was awarded to your company. The exhibit also purports to show that
“Overhead error and omissions” and “Labor error and omissions” re-
sulted in additional costs of performance aggregating the respective
amounts of $34,329.75 and $8,189.41.

It was stated that the cost of omitted parts amounted to $38.551 per
trailer and it was suggested that any experienced price analyst should
have been aware of the fact that the amount estimated for purchased
parts ($180 per trailer), did not include either the separate cost of
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$5,589.20 for trailer covers or the cost of several of the trailer parts,
now alleged to be in the aggregate of over $38 per trailer.

In regard to the alleged freight costs of $12,423.50, it was indicated
in testimony before the Army Mobility Command’s Contract Adjust-
ment Board that a considerable amount of freight cost was incurred
in the procurement of steel for the Anthony Company and it does not
therefore appear that all of the alleged freight costs may be said to be
related to any mistake which was made in your bid. It also appears
from the testimony before the Board that, during the meeting of
October 19, 1964, it was indicated that the M100 trailer is lighter and
smaller than the M416 trailer which had been purchased by the Govern-
ment at prices of approximately $245 to $250 per trailer under con-
tracts with the Anthony Company and the Johnson Furnace Company
of Bellevue, Ohio. The president of your company considered that a
price of $278.20 for the M10C trailer would be adequate in view of
those previous contract prices for deliveries of M416 trailers. How-
ever, there was raised a question at the meeting as to whether the M416
trailers were produced without causing financial losses to the con-
tractors involved.

It was contended in your attorney’s brief that the verification of
your bid price of $278.20 per trailer was of little or no importance
in view of the cases of 35 Comp. Gen. 136, and United States v. Metro
Novelty Manufacturing Company, 125 F. Supp. 713. He stated as his
belief that all participants at the Birmingham meeting knew that
you were in serious trouble, that this knowledge was reaffirmed by
Mr. Don H. Goodwin, surveyor, when he questioned your company
about the component parts of the M100 trailer during a preproduction
conference, and that Mr. Goodwin stated at such time that he knew
and had known that you could not perform within the bid without
losing a substantial amount of money. In the circumstances, we re-
quested and received an additional report from the Department of the
Army. Your comments and those of your attorney on the substance
of that supplemental report and an accompanying statement from Mr.
Goodwin have been received and considered.

The facts of the case indicate that neither Mr. Goodwin nor Mr.
Martin made a complete analysis of the cost data submitted by you to
the preaward survey personnel or made available at the meeting of
October 19, 1964. During the preaward survey, some of the items of
your proposal package and material requirements were compared with
the related requirements of the invitation for bids and your proposed
suppliers’ quotations were listed in the preaward survey report. The
preaward survey personnel were concerned primarily with the question
as to your ability or capability to obtain the necessary supplies and
to meet the technical requirements of the advertised specifications, and
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it appears that they did not believe that they were required to make a
complete review of your pricing estimates since the contract was to be
awarded on the basis of formal advertising for bids and there had been
adequate competition in connection with the proposed procurement.

It was nevertheless necessary, in accordance with the contracting
officer’s request, to obtain from you a verification of your price of
$278.20 per trailer. You confirmed the bid price and your complete
understanding of the requirements of the proposed contract. The Gov-
ernment, still believed that there was a possibility of a serious mistake
in your bid and you were furnished a further opportunity to check
the bid and either to confirm the bid or to allege that errors had been
made in your pricing estimates, if any such errors had been discovered.
At such point, according to the record before us, whenever any ques-
tion was raised as to whether a cost estimate was accurate or complete,
your representatives indicated that the actual or apparent under-
estimate on the particular cost element would not have seriously af-
fected your bid price, and they insisted that such price should still be
considered as your intended bid price.

You do not question this basic understanding of the circumstances
attending the request made by the Government for verification of your
bid, and the affirmation and reaffirmation of your bid by letter dated
October 3, 1964, and during the meeting of October 19, 1964. However,
you have taken exception to Mr. Goodwin’s statement that you indi-
cated that you would be willing to absorb a nominal loss if it meant the
successful commencement of a local business. We have no basis for de-
termining which party has correctly shown what was actually said at
the meeting on October 19, 1964, regarding that question, and it will
be assumed for the purpose of this decision that you expected to com-
plete the proposed contract without suffering a loss on the transaction.

Mr. Goodwin refers to the estimate of $9,000 for salaries to be paid
to company officials as one of the estimates which were discussed with
your representatives. Evidently all parties concerned knew that the
estimate covered only the salary to be paid to Mr. D. Therman Ed-
wards, the president of your company, over a 9-month period, and
they also knew that such an amount would be insufficient to cover the
salaries of company officials directly involved in the performance of
the proposed contract, particularly if Mr. Carl H. Woodard was to be
employed as a company engineer to assist Mr. Edwards. You appear to
have been given a sufficient warning to the effect that the $9,000 esti-
mate was too low if additional management personnel were to be
employed, and it is also apparent that it would make no difference so
far as concerns your mistake in bid claim whether the Government re-
quested you to obtain an agreement from Mr. Woodard to accept a
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position with your company if you received the contract award. The
Government’s suggestion that Mr. Woodard be employed, or its veri-
fication of such an employment arrangement, would not appear to
have been an unusual circumstance, since the question whether a pros-
pective Government contractor has the necessary management per-
sonnel, or the ability to obtain such employees, is one of the elements
normally to be considered in determining the prospective contractor’s
qualifications or responsibility to perform a specific contract.

As another example of questioned cost estimates, Mr. Goodwin has
indicated that your attention was invited to the fact that your esti-
mates for parts did not cover all parts of the M100 trailer. Your pur-
ported response was that this was an oversight and that some of the
items were to be procured under proposed subcontracts which would
be based upon the furnishing of subassemblies which would later be
installed as an assembly to the end item. In such circumstances, as
in the case of the $9,000 overhead cost estimate, above referred to,
it would not appear to be reasonable to assume that either Mr. Good-
win or any other cognizant Government official knew or should have
known of any mistake in your bid and sought to take advantage of
the mistake.

Your attorney has emphasized that part of Mr. Goodwin’s report
which discusses the fact that you had used drawings for the M416
trailer. However, your attorney has not referred to the fact that Mr.
Goodwin also stated that, when this was brought to your attention,
you indicated that you were fully aware of the differences between the
M416 trailer and the M100 trailer. Apparently the two trailers are in
many respects similar in design and it is also apparent that Mr. Good-
win was warranted in accepting the explanation given in the matter.

Admittedly there was not performed in this case the type of bid
verification which your attorney considers to have been required in
view of the suspicion that an error was made in your bid. He suggests
that it was the duty of the preaward survey personnel and the ATAC
contract price analyst to make a complete examination of your bidding
estimates and, apparently, to find any omitted elements of cost in your
estimates, because the Government suspected that a mistake was made
in your bid. The United States Army Tank Automotive Command
has taken a contrary position in regard to that matter, and stated that
the Government lacks the personnel capability, both from the aspects
of the time required and the skills involved, to go thoroughly into pro-
duction plans and to assure itself and a bidder that every production
cost element which should go into a bid has been provided for.

Sometimes in cases of negotiated contracts, as distinguished from
contracts awarded pursuant to formal advertising, the Government
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will make a complete analysis of proposed prices. Also, in some cases
involving formal advertising, a contractor will be requested to check
and verify bid prices on one or more of several items of a bid if the
total bid is out of line with other bids received. However, in this case
there was involved only one basic item of equipment and you were
requested to confirm your bid price after full disclosure of the Gov-
ernment’s reasons for suspecting that a mistake might have been made
in your bid. In Saligman, et al. v. United States, 56 F. Supp. 505, the
court considered that the employment of experts to assist a contracting
officer of the Government is for the benefit of the Government and not
for the benefit of a bidder. We agree with the position taken by the
United States Army Tank Automotive Command in this case that it
was not the responsibility of either the preaward survey personnel or
the ATAC contract price analyst to determine before contract award
whether every production cost element had been considered in con-
nection with your quoted price of $278.20 per trailer.

If a contracting officer has any reason to suspect that an error of a
serious nature has been made in a bid, the award of a contract follow-
ing verification of the bid upon request of the contracting officer, or
upon receipt by the bidder of a warning from any responsible pro-
curement official that a mistake might have been made, results in a
valid and binding contract. See Alabama Shirt & Trouser Company v.
United States, 121 Ct. Cl 313. However, in United States v. Metro
Novelty Manufacturing Company, supra, it was held in effect that the
request for bid verification should place the bidder on notice as to the
basis upon which the Government suspects that a mistake might have
been made. We have taken a similar position in decisions, including
35 Comp. Gen. 136, which is cited by your attorney. Also, ASPR
2-406.3(a) (1) establishes a procedure for bid verification which is
consistent with the ruling in the Metro Novelty case. In our opinion,
the action taken by the procurement office in this case met all of the
essential requirements for obtaining bid verification where the Gov-
ernment suspects that an error has been made in the bidder’s quoted
price or prices. ,

Errors of omissions and inaccuracies in your bidding estimates may
have occurred but it was your responsibility to estimate the price at
which you could perform the proposed contract at a reasonable profit.
If you made a mistake in your bid, but failed to discover a mistake
and allege such mistake prior to contract award, notwithstanding the
fact that you were afforded every reasonable opportunity to check the
bid before acceptance thereof, the Government cannot be held respon-
sible for the resulting loss. See Frazier-Dawis Construction Com-
pany v. United States, 100 Ct. Cl. 120, 163; Edwin Dougherty and
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M. H. Ogden v. United States, 102 Ct. Cl. 249; Saligman, et al. v.
United States, supra.

The record in this case reasonably indicates that the acceptance of
your bid, as affirmed on October 3, 1964, and again on October 19,
1964, was made in entire good faith, no error having been alleged until
after award of the contract; and that the Government fulfilled its
responsibility for obtaining a bid verification when it was suspected
that a mistake might have been made because your quoted price was
much lower than those quoted by other bidders and the price paid by
the Government on a previous procurement of M100 trailers. Con-
sequently it must be held that the acceptance of your bid consummated
a valid and binding contract. See United States v. Pursell Envelope
Company, 249 U.S. 313 ; American Smelting and Refining Company v.
United States, 259 U.S. 75.

Accordingly, your claim in the matter is hereby denied.

[B-163494]

Medical Treatment—Dependents of Military Personnel—Transpor-
tation Reimbursement

An Air Force officer stationed overseas whose wife under orders travels by pri-
vately owned automobile to and from a hospital for medical treatment may not
be paid a mileage allowance for the round-trip transportation, reimbursement
under 10 U.S.0. 1040 and paragraph M7107, Joint Travel Regulations being
limited to actual expenses, whether a dependent travels alone or with an at-
tendant, absent specific authorization for commuted payments, such as mileage,
monetary allowances in lieu of transportation, or per diem. A member who
transports a dependent to a medical facility in his privately owned vehicle for
which he is entitled to a travel allowance would not be entitled to an additional
amount on behalf of the dependent, the travel allowance being in lieu of actual
expenses.

Medical Treatment—Dependents of Military Personnel—Escort
Duty—Travel Expenses

The travel of members of the uniformed services who act as escorts and accom-
pany dependents to medical facilities is regarded under 10 U.S.C. 1040 as travel
on public business if directed by competent orders, and the members are entitled
to travel and transportation allowances in accordance with paragraph M6401
of the Joint Travel Regulations. -

To First Lieutenant John Rovegno, Department of the Air Force,
June 14, 1968:

Reference is made to your letter dated January 8, 1968, and at-
tached letter, forwarded here by the Per Diem, Travel and Transpor-
tation Allowance Committee (PDTATAC Control No. 68-13), in
which you request a decision whether Captain Leo B. Metz, United
States Air Force, is entitled to reimbursement for the travel of his
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dependent wife under the circumstances disclosed. Consideration of a
related question is also requested.

By Special Order T-1594, dated December 12, 1967, Headquarters
40th Tactical Group (USAFE), APO New York 09293, Patricia C.
Metz, dependent wife of Captain Leo B. Metz, was authorized to pro-
ceed on or about Dcember 14, 1967, from Aviano Air Base, Italy, to
the U.S. Army Hospital, Vicenza, Italy, for the purpose of obtaining
further medical treatment and/or hospitalization, and to return to
Aviano Air Base. The order states that travel by Government trans-
portation was considered to be impractical and not in the best interest
of the Government or patient.

The voucher submitted for payment shows that Mrs. Metz traveled
by privately owned vehicle from Aviano Air Base, to the U.S. Army
Hospital, Vicenza, Italy, and returned to Aviano Air Base in one day,
December 14, 1967, for which travel allowances at the rate of 6 cents a
mile is claimed.

In your letter, you question whether mileage allowance at the rate
of 6 cents a mile or any other entitlement accrued for the travel per-
formed by Mrs. Metz. Doubt is expressed since paragraph M7107,
Joint Travel Regulations, authorizes dependents’ transportation to
and from medical facilities, but does not specifically state that mone-
tary allowances are payable for personally procured transportation.
You therefore request a determination as to the payment authorized
for the travel performed.

If payment on any basis is held to be proper, you request a deter-
mination as to the entitlement of a member who is authorized under
competent orders in accordance with paragraph M6400, Joint Travel
Regulations, to travel as the attendant for his dependent to and from
the medical facility. Specifically, if both the member (sponsor) as
attendant and the dependent (patient) travel by privately owned
automobile or by personally procured commercial transportation, you
ask whether both travelers would be entitled to allowances and if
not, you ask whether the member would have the option of electing
for which of the travelers he may submit a claim for reimbursement.
You say that such an election would be of importance in circumstances
in which a sponsor (attendant) is attending more than one dependent
patient since, under an election, he would be entitled to a monetary
allowance in lieu of transportation for his travel versus the entitlement
established for each dependent traveling with him.

Section 1040 (a), Title 10, U.S. Code, as added by Public Law 89-140,
August 28, 1965, 79 Stat. 579, provides, in pertinent part, that trans-
portation at the expense of the United States is authorized to the near-
est appropriate medical facility in which adequate medical care is
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available for a dependent who is with a member of the uniformed serv-
ices stationed outside of the United States on active duty for more
than 30 days, and who requires medical attention which is not avail-
able in the locality. The dependent may also be transported at the
expense of the United States from such medical facility back to the
member’s duty station or such other place as may be determined to
be appropriate under the circumstances. The law provides further
that if a dependent is unable to travel unattended, round trip trans-
portation and travel expenses may be furnished necessary attendants.

Section 1040(d) provides that the transportation and travel ex-
penses authorized by that section shall be furnished in accordance
with joint regulations to be prescribed by the Secretaries named
therein. It provides further that such regulations shall require the
use of transportation facilities of the United States insofar as
practical.

Paragraph M7107-1, Joint Travel Regulations, promulgated pur-
suant to authority contained in 10 U.S.C. 1040, provides, in pertinent
part that, when determined by competent authority that a dependent
accompanying a member who is on active duty for more than 30 days
and stationed outside the United States, requires medical care not
available in the locality of the member’s overseas duty station, the
member’s commanding officer or other officer designated by the serv-
ice concerned, may authorize or approve transportation of the de-
pendent to the nearest appropriate medical facility where adequate
medical care is available.

Upon termination of hospitalization or medical care, transporta-
tion of the dependent is authorized either to the member’s duty station
or to such other place determined appropriate under the circumstances
by the order-issuing authority. Paragraph M7107-2 provides that
travel and transportation allowances are authorized for the travel of
necessary attendants when performed under competent orders as pro-
vided in chapter 6, part 1.

Paragraph M6400, chapter 6, part I, Joint Travel Regulations, pro-
vides, in pertinent part, that travel of attendants with dependents
under authority of paragraph M7107 of the regulations will be author-
ized only when the order-issuing authority has determined that travel
by the dependents is necessary and the dependents are incapable of
traveling alone. Paragraph M6401 of the regulations provides that
members of the uniformed services assigned to escort or attendant
duty will be entitled to travel and transportation allowances prescribed
by chapter 4, Joint Travel Regulations, while performing such travel
and temporary duty.

329-864 0—69——4
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The legislative history of Public Law 89-140 (S. Rept. No. 585,
89th Cong., 1st sess., to accompany H.R. 7595 (enacted as Public
Law 89-140) ), shows that the purpose of the legislation was to author-
ize transportation at Government expense for dependents of members
of the uniformed services who are accompanying members at posts of
duty outside the United States where required medical care is not
available locally. A letter from the Secretary of the Navy submitting
the draft of the proposed legislation, was quoted in the report.

The letter referred to decision of our Office, 39 Comp. Gen. 495, in
which we held that neither the Dependents’ Medical Care Act, 70 Stat.
250, 10 U.S.C. 1076, nor the Career Compensation Act of 1949, 37
U.S.C. 253 (1952 ed.), authorized the transportation of dependent
patients at Government expense. The letter stated that the Department
of Defense has construed the opinion as applying only to the use of
commercial transportation and has continued to move dependent pa-
tients by Government transportation when such transportation was
available. It stated further that the enclosed draft law would au-
thorize the transportation of dependent patients and necessary attend-
‘ants at (Government expense.

In 39 Comp. Gen. 495, we stated that the right of dependents to
travel at Government expense between medical facilities was not pro-
vided for in the Dependents Medical Care Act, nor was it necessarily
‘implied as one of the benefits granted therein. We stated further that
the Joint Travel Regulations limit travel of dependents at Govern-
ment expense to travel incident to a permanent change of station of
the member. We also held that the travel performed by members as
attendants for their dependents did not appear to have been travel
on “public business” but appeared to be primarily for the convenience
and benefit of the member and his dependent and therefore reimburse-
ment for such travel was not authorized.

Section 1040 of Title 10, United States Code, now provides authority
for “transportation of the dependents at the expense of the United
States” to the nearest appropriate medical facility and return and also
provides authority for the round-trip transportation and travel
expenses of the necessary attendants.

It has been well established that commuted payments, such as mile-
age, monetary allowances in lieu of transportation, or per diem law-
fully may be made for authorized travel only if based upon a specific
statutory authorization. A statutory assumption by the Government of
an obligation to pay necessary travel expenses without an express
authorization for the payment of commuted allowances has con-
sistently been construed as authority for reimbursement on an actual
expense basis only. 47 Comp. Gen. 405, and decisions cited therein.
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In our decision, 47 Comp. Gen. 405, cited above, we construed the
phrase “transported at the expense of the United States to and from
that place” in section 703(b) of Title 10, U.S. Code, as not containing
specific authorization for the payment of commuted travel and trans-
portation allowance. We cited the legislative history of that act as
indicating that the sole purpose of that, phrase was to provide neces-
sary transportation at no expense to the member incident to the leave
authorized by that act upon a voluntary extension of the member’s tour
of duty. A similar construction is required of the phrase “transported
at the expense of the United States” contained in 10 U.S. Code 1040,
in view of the identical language and the fact that the legislative his-
tory of that section also shows its purpose was to provide transporta-
tion of dependents between medical facilities at no expense to the
member or dependent.

Accordingly, it must be held that under the provisions of section
1040 and paragraph M7107, Joint Travel Regulations, reimbursement
for a dependent’s travel under competent orders to a medical facility
is authorized only on an actual expense basis, whether traveling alone
or with an attendant. Since there is no showing of the actual expenses
incurred for Mrs. Metz’ transportation, no payment is authorized on
the voucher presented which will be retained here.

With respect to the travel expenses of attendants, since the Con-
gress has now authorized the transportation of dependents to medical
facilities at Government expense under the prescribed circumstances
and also authorized transportation and travel expenses for necessary
attendants, it would appear that such travel of necessary attendants
who are members of the uniformed services is properly to be regarded
as travel on public business if directed by competent orders.

The provision in section 1040(a) that transportation and travel
expenses may be furnished necessary attendants does not appear to
have been intended as a restriction on the travel and transportation
allowances authorized in 87 U.S.C. 404 and chapter 4, Joint Travel
Regulations, for members traveling on public business pursuant to
competent orders. Cf. 21 Comp. Gen. 377 and 40 ¢d. 226. Consequently
such member attendants are entitled to reimbursement on that basis
as provided in paragraph M6401 of the Joint Travel Regulations.

Of course, a member who transports a dependent in his privately
owned vehicle for which he is entitled to a travel allowance would not
be entitled to an additional amount on behalf of the dependent, the
travel allowance being in lieu of actual expenses. The questions
presented are answered accordingly.
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[B-164212]

Bids—Unbalanced—Procurement Readvertised

An invitation contemplating a 1 year requirements type contract for test, repair,
and overhaul of diesel engines and the evaluation of bids on the basis of estimates
violates the advertising requirements of free and open competition, where an
unbalanced bid offering token prices for services and parts that have substantial
value on the theory that the services and parts while being given full weight for
evaluation purposes would not represent a major portion of the required work
cannot be determined to be the low bid, and the invitation may be canceled under
paragraph 2-404.1(b) (viii) of the Armed Services Procurement Regulation in
the interest of the Government and to preserve the integrity of the competitive
bidding system.

Contracts—Specifications—Restrictive—Unwarranted

The use of the original manufacturer’s repair parts in the overhaul of diesel
engines required because it is considered impossible to administratively qualify
each part before it is installed should be relaxed to permit bidders to offer parts
that have demonstrated consumer acceptability or have been successfully sup-
plied under past Government contracts, the parts warranty required of the
prime contractor providing the Government reasonable assurance of the quality
and reliability of the parts furnished, and the evidence of past Government con-
tracts or satisfactory general commercial use serving the same purpose as the
testing and approval of each part by the contracting agency before it is installed
in the engine being overhauled.

To the Secretary of the Navy, June 18, 1968:

By letter dated May 2, 1968, the Deputy Commander, Purchasing,
Naval Supply Systems Command, requested the views of our Office
concerning the protests of the Korody-Colyer Corporation and the
Lou Conde Company under invitation for bids No. N00123-68-B-
1311, issued by the Naval Purchasing Office, Los Angeles, California.

The subject invitation contemplates a 1-year requirements type
contract for the test, repair and overhaul of an estimated 780 small
boat diesel engines. The overhaul work contemplated by the invitation
is to be performed on 4 fixed price basis, with fixed prices quoted by
bidders for both parts and labor. The evaluation of bids is to be
accomplished on the basis of estimates of the total number of engines
to be inspected and overhauled and estimates of the number and types
of parts to be required. The invitation identifies by “GM Diesel Group
No.” and by “GM Diesel Part No.” the parts and components to be
used in engine overhaul.

The invitation requires in section 2.1.1(a) that only new, unused,
genuine original manufacturer’s parts or components may be used in
the repair and overhaul of the engines, and that no substitute manu-
facturer’s parts will be accepted. The contracting officer advises that
this requirement was included in the invitation to assure a suitable
degree of parts reliability and because the contract is essentially for
repair and overhaul work and not for the purchase of parts. He ob-
serves that although other manufacturers might be able to supply



Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 749

engine parts equal to the original manufacturer’s parts, the qualifica-
tion of such other parts either at the contract’s inception or during
performance would impose “an impossible administrative burden un-
der this operation considering the many parts which would be involved
on a day-to-day basis.”

Seven bids were received and opened in response to the invitation
on March 19, 1968, among them a bid from Lou Conde. The apparent
low bid was submitted by Commercial Engine Service & Sales, Inc.
(Commercial), the incumbent contractor. It is noted that this firm’s
bid was low by approximately $130,000. The contracting officer deter-
mined that Commercial had submitted an unbalanced bid, i.e., token
prices were submitted for certain services and parts having substan-
tial value, apparently on the theory that those services and parts while
being given full weight for purposes of evaluation would not represent
a major portion of the work actually to be required under the contract.
The unbalanced bidding of Commercial was protested by Lou Conde.

Also, Korody-Colyer protested the invitation requirement for the
use of original manufacturer’s parts in the overhaul of the engines.
Award has been postponed pending receipt of the views of our Office
on both of the above protests.

With regard to the unbalanced bid submitted by Commercial, the
contracting officer points out that there were indications that all bids
received were unbalanced to some extent, but that the low bid of
Commercial was unbalanced to a much greater degree than the others
with respect to the prices quoted ($1) for engine disassembly work
set out in item 2 and with respect to the prices quoted for certain
repair parts set out in item 7. With reference to item 7, the contracting
officer cites as an example item 7A A-16, blower assembly, as to which
Commercial bid $1 per unit or less than one-three hundredths of the
normal cost of the item. The contracting officer states that the quanti-
ties estimated in item 2 for disassembly appear to be realistic and fur-
ther states that in practice virtually every engine torn down for in-
spection is later overhauled. He therefore concludes that some of the
costs of tearing down the engines were probably figured into the prices
quoted by Commercial for overhaul work under item 8, and that
neither competition nor the total cost to the Government is sig-
nificantly affected.

Item 7 lists parts and components which are not considered as a
part of a normal 100 percent overhaul but are to be provided and in-
stalled only when ordered by the naval inspector. For a significant
number of parts listed under item 7, Commercial quoted nominal
prices, while quoting realistic prices for other parts under item 7. The
contracting officer advises that Commercial bid a price of roughly
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$2,500 for approximately $80,000 worth of parts, based on the esti-
mated quantities set out in the invitation.

On noting the unbalanced nature of the Commercial bid, the con-
tracting officer sought confirmation of the bid as well as verification
of the estimated quantities contained in the invitation. Commercial,
by letter dated March 29, 1968, admitted that its bid was unbalanced
in some respects, but agreed to be bound by all its quoted prices. With
regard to the item 7 estimates, it was determined that 7 parts for
which Commercial quoted nominal prices should be deleted, 8 should
be increased, 6 should be reduced, and the remainder were estimated
correctly.

It is the position of the contracting officer that there is no clear
indication that competition was significantly affected by the unbalanc-
ing with regard to item 7 because of the fact that the Commercial bid
would probably still have been low if realistic prices had been quoted
for all listed parts. Also, the contracting officer states that unbalanced
bidding in and of itself is not illegal. Nevertheless, it is pointed out
that administration of a contract based on the Commercial bid would
become a “nightmare” because it would enable the naval inspector to
order nominally priced parts not actually needed because of the sav-
ings involved, leading to constant disputes between the contractor and
the Government as to whether or not a particular part or assembly is
necessary for adequate overhaul. For example, it is pointed out that
item TAA-16, a complete blower assembly, is priced in the Commey-
cial bid at $1 while its actual cost is normally in excess of $300. In
addition to the complete assembly, item 7 lists its component parts,
which apparently frequently can be used instead of the complete
assembly. Since the complete assembly, as priced in the Commercial
bid, would cost less than its component parts, the fear is expressed
by the contracting officer that complete blower assemblies would be
ordered on a “very large portion of the engines shipped under this
contract” because of its low nominal cost of $1.

In the light of the foregoing, the contracting officer therefore pro-
poses to cancel the invitation since it is uncertain, to some extent,
who is the actual low bidder. He intends to issue a new invitation re-
quiring that the manufacturer’s currént list prices, less any discount
offered by bidders, will be paid for the parts now listed in item 7.
Ttem 7 will then be evaluated on the basis of the average dollar value
of parts estimated to be required for the overhaul of a single engine
multiplied by the estimated quantity of engines to be overhauled.

Rejection of all bids is permitted by 10 U.S.C. 2304(c) where it is
determined that rejection is in the public interest. Also, ASPR
2-404.1(b) (viii) permits cancellation of an invitation after opening
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where it “is clearly in the best interest of the Government.” Further,
the right to reject all bids is specifically reserved to the Government
by paragraph 10(b) of the solicitation instructions and conditions.

Our Office has consistently held that, while the interest of the Gov-
ernment and the integrity of the competitive bidding system require
that invitations be canceled only for cogent and compelling reasons,
there necessarily is reserved in the contracting officials a substantial
amount of discretion in determining whether or not an invitation
should be canceled.

Also, in situations in which an evaluation formula permits bidders
to bid low on items known from past experience or on the basis of spec-
ulation to be purchased infrequently and high on items frequently
purchased, our Office has held that such evaluation formulas violate
the advertising requirements of free and open competition and that
invitations containing such formulas should be canceled. See 43 Comp.
Gen. 159 ; 44 id. 392. Accordingly, we conclude that the proposed invi-
tation cancellation is proper under the reported circumstances.

Concerning the protest of the invitation requirement for original
manufacturer’s repair parts, the letter of Korody-Colyer dated Febru-
ary 2, 1968, and addressed to the U.S. Navy Purchasing Office, Los
Angeles, California, makes reference to an 8-page single spaced docu-
ment listing contract numbers, Federal stock numbers, Korody-Colyer
part numbers, and quantities of parts supplied under previous con-
tracts with both the Defense Construction Supply Center, Columbus,
Ohio, and with the U.S. Navy Ships Parts Control Center, Mechanics-
burg, Pennsylvania. Korody-Colyer maintains that the parts supplied
under its prior contracts include “all of the high mortality or the fast
moving items normally replaced in engine overhauls,” and in fact main-
tains that Korody-Colyer parts are presently in the naval supply sys-
tem by virtue of prior Navy contracts. Korody-Colyer thus concludes
that if the parts required for the overhaul work here involved were
furnished by the Government rather than by the contractor, “virtually
every one of the parts which we propose to supply would probably be
from the Korody-Colyer Corporation and would be delivered from
your supply system in the Korody-Colyer package.”

In addition to the administrative burden of qualifying other than
original manufacturer’s parts mentioned earlier, a report from the
Supervisor of Shipbuilding, San Diego, California, the requisitioning
activity, takes the position that the use of original manufacturer’s
parts “assures the Government that new parts are manufactured to
the engine manufacturer’s specifications and therefore incorporate the
current improvements of the manufacturer.” The report of the requi-
sitioning activity also maintains that the supplying of repair parts
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as Qovernment-furnished material is not feasible because of time
considerations.

The drafting of specifications to meet the minimum needs of the
Government is primarily a function of the contracting agency, and
our Office will not substitute its judgment for that of the contracting
agency absent a clear showing of abuse of discretion. In view of the
fact that competition among prospective prime contractors does not
appear to have been impaired by the requirement for only original
manufacturer’s parts, and in view of the major administrative prob-
lems which could possibly be anticipated in the event the specification
was broadened, we cannot conclude that the present requirement is
clearly in violation of the formal advertising statute.

However, we believe that it may be possible to relax somewhat the
restrictive effect of the requirement for original manufacturer’s parts.
While we were not furnished with a copy of the 8-page list referred
to by Korody-Colyer, and therefore cannot verify its accuracy, there
seems to little question that Korody-Colyer, and possibly other parts
manufacturers, are capable of supplying at least some of the parts
included in the instant solicitation. In fact, the contracting officer’s
statement assumes that other manufacturers can supply adequate parts
but cites the real problem of the administrative impossibility of the
Government inspector either qualifying each part before installation
in an engine being overhauled or qualifying suppliers proposed by
prospective prime contractors before award.

In this regard, paragraph 7.10.1 on page 42 of the invitation requires
that new parts and components be covered by the most favorable com-
mercial warranties offered generally by the manufacturer. Addition-
ally, the following comments concerning the qualification of diesel
engine parts were made by our Office in decision B-161521(2) dated
April 29, 1968:

It would appear that techniques other than the preparation of a complete
specification or submission of the original manufacturer’s drawing might be suf-
ficient for determining the equivalency of such relatively commonplace items as
commercial diesel engine parts. Among possible alternative methods for pro-
tecting the Government’s interest in insuring that a part proposed by an alternate
producer will perform the same task as the original manufacturer’s part is the
submission of evidence of satisfactory use by commercial activities, or approval
for use by a commercial user’s association on the basis of successful use by
members. If, as we assume, many of the items purchased by DCSC [Defense
Construction Supply Center, Defense Supply Agency] are used by private indus-

try, in construction and elsewhere, it would seem that satisfactory commercial
use might be considered as a workable standard of evaluation,

It would appear that the parts warranty required of the prime con-
tractor would provide the Government with reasonable assurance
of quality and reliability, If further assurance is needed, evidence of
past Government contracts or of satisfactory general commercial use
would appear to serve essentially the same purpose as testing and
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approval by the requisitioning activity of each part proposed to be
used by the prime contractor. Accordingly, it is suggested that consid-
eration be given to relaxing the present invitation requirement to per-
mit prime contractors to supply parts having demonstrated
commercial acceptability, or which have been successfully supplied
under past Government contracts, as an alternative to supplying orig-
inal manufacturer’s parts. Enforcement of this possible relaxed re-
quirement could be assured under the parts warranty clause, or if
necessary, by means of an additional invitation requirement that satis-
factory evidence of commercial acceptability or prior Government
experience be furnished to the requisitioning activity before other than
original manufacturer’s parts are qualified for use.

‘We are furnishing copies of this decision to each of the three bidders
involved in these protests.

[B-164393]

Officers and Employees—Transfers—Relocation Expenses—*Set-
tlement Date’ Limitation on Property Transactions

The final settlement date for the purchase of a newly constructed residence oc-
curring more than 1 year after the effective date of an employee’s permanent
change of duty station, pursuant to section 4.1d of the Bureau of the Budget
Circular No. A-56, the employee is not entitled to reimbursement of otherwise
allowable expenses incurred in the purchase of the residence, notwithstanding
delivery of the completed residence was delayed because of adverse weather
conditions and an inadequate supply of labor.

To Bessie G. Loss, National Aeronautics and Space Administration,
June 18, 1968:

We refer to your letter of May 20, 1968, your reference BFH, by
which you request our advance decision whether you may properly
certify for payment the enclosed voucher of Mr. William N. Ember,
an employee of the National Aeronautics and Space Administration, to
reimburse him certain costs he incurred in connection with his transfer
from Cleveland, Ohio, to Washington, D.C., which was effective
July 25, 1966,

Mr. Ember contracted to purchase a residence which was under con-
struction on January 9, 1967. The sales contract involved provided that
the residence would be completed and delivered within approxi-
mately 365 days from the date the seller accepted the contract (para-
graph 20). However, you say that delivery of the completed residence
which was scheduled for July 1967, was delayed because of adverse
weather conditions and inadequate labor, resulting in completion on
August 29, 1967. The final settlement date was September 7, 1967,

which was more than 1 year after the effective date of Mr. Ember’s
transfer.,
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In view of the facts of this case you request our decision whether
reimbursement of otherwise allowable expenses Mr. Ember incurred
in the purchase of the residence in question is precluded by section 4.1d
of Bureau of the Budget Circular No. A-56. That section provides:

The settlement dates for the sale and purchase or lease termination transactions
for which reimbursement is requested are not later than one year after the date
on which the employee reported for duty at the new official station, except that
an appropriate extension of time may be authorized by the head of the depart-
ment or his designee when settlement is necesgarily delayed because of litigation.

The facts presented in this case are similar to those involved in our
decision B-160799, May 20, 1968. See also B-163700, May 6, 1968. In
accordance with the rules stated in the enclosed decisions, the settle-
ment date for purchase of the residence in this case must be considered
as September 7, 1967. Since that date was more than 1 year after the
effective date of his transfer, the employee is not entitled to reimburse-
ment of the expenses claimed.

Therefore, the voucher which is returned together with supporting
papers may not properly be certified for payment.

[B-1640971

Contracts—Labor Stipulations—Davis-Bacon Act—Minimum Wage
Determinations—Prospective Wage Rate Increase

Under an invitation containing a prevailing minimum wage determination by the
Secretary of Labor to cover laborers and mechanics to be employed on a proposed
flood control project, the fact that bids are scheduled to be opened a few days
before the occurrence of an automatic escalation of wage rates pursuant to a
labor agreement with the union is no reason to postpone the scheduled opening
of bids. The Davis-Bacon Act, 40 U.S.C. 276a, does not provide for the modifi-
cation or adjustment of advertised prevailing minimum wage rates for laborers
and mechanics employed on construction projects, nor does the specification of
minimum wages in the invitation constitute a representation that labor can be
obtained at such rates.

To the Standard Dredging Corporation, June 20, 1968:

Further reference is made to your telegram dated April 22,1968, pro-
testing against the wage rate determination contained in invitation
for Bids No. DACW17-68-B-0051 as being unfair to contractors
bound by an agreement with Local 25, Marine Division, International
Union of Operating Engineers, and requesting that this Office arrange
for a postponement of the date set for the opening of bids.

The invitation, which was for shoal removal at Canal 43, Central
and Southern Florida Flood Control Project, was issued by the Jack-
sonville District Corps of Engineers, Department of the Army, on
April 1, 1968, with opening set for April 25, 1968. (An advance notice
to bidders had been distributed on March 22, 1968). Inasmuch as the
proposed construction contract was subject to the Davis-Bacon Act,
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as amended, 40 U.S.C. 276a, the specifications included in the invita-
tion contained, as required thereby, a provision stating the minimum
wages to be paid various classes of laborers and mechanics, based upon
the wages determined by the Secretary of Labor to be prevailing for
the corresponding classes of laborers and mechanics employed on proj-
ects of a character similar to the contract work in the city, town,
village, or other civil subdivision of the State in which the work is to
be performed. The prevailing wage determination of the Secretary of
Labor used in this instance was Decision No. AH-12,434, dated
March 14, 1968.

Bids were opened as scheduled and seven bids were found to have
been submitted. The Norfolk Dredging Co. was low bidder with a bid
of $998,000. Your bid at $1,098,800 was third low. On May 6, 1968,
award was made to Norfolk Dredging Co.

You say that the wage rates contained in the invitation were the
same as those fixed by your agreement with the union, but that under
the terms of that agreement, whic. provides for automatic escalation
every 3 years, those rates expired on April 30, 1968. It thus appears
that you have requested postponement of bid opening solely because
the wage rate determination in effect at the time of the issuance of the
invitation for bids did not reflect wage increases negotiated with the
union which became effective May 1. 1968, about 45 days after the
determination was issued and 5 days after the day set for bid opening.

The original Davis-Bacon Act of March 3, 1931, 46 Stat. 1494, re-
quired that Government construction contracts contain a provision
that the rate of wages for laborers and mechanics employed on the
work be not less than the prevailing rate for similar work. By the act
of August 30, 1935, 49 Stat. 1011, there was substituted the require-
ment, still in force, that the advertised specifications for such contracts
contain a minimum wage rate provision. No provision was made for
any modification or adjustment of the advertised minimum wage rates,
and it has been held by the Supreme Court that the specification of
minimum wage rates does not constitute a representation by the Gov-
ernment that labor can be obtained by the contractor at such rates. See
United States v. Binghamton Construction Co., 347 U.S. 171.

Since the minimum rates required to be fixed in the advertised specifi-
cations for the contract, it is clear that such rates are to be based on
the prevailing rates existing at the time the contract is advertised.
Under the current procedures of the Department of Labor, prevailing
wage rates in the construction industry are determined periodically
for various areas of the country, and until such determinations are
modified by later determinations or expire by their own terms they
represent the correct rates to be used in advertising for bids on con-
tracts in those areas. We are aware of no authority for considering as.
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“prevailing” a rate which is not in fact being paid at the time a contract
specification is advertised in a solicitation of bids, however definite
the belief may be that it will thereafter become the prevailing rate.

Inasmuch as the regulations of the Secretary of Labor, 29 CFR 5.4
(a), provide that wage determinations shall be effective for 120 calen-
dar days, wage rate determination No. AH-12,434 was properly in-
cluded in the advertised specifications for the subject contract, and we
are of the view that the prospective wage rate increase furnished no
legal reason for postponing the bid opening.

In the circumstances the award made was a valid and proper one,
and your protest must be denied.

[B-164243]

Highways—Construction—Federal Aid Highway Program—Cost
Contributions—Damage Award

Although a damage award is not considered a recognizable element of cost to be
shared by the Federal Government under a Federal-aid highway agreement, if
the Federal Highway Administrator determines the evidence supporting the
contractor’s claim was properly evaluated and the amount of damages awarded
constituted a reasonable cost element of the project, the agreement may be
modified to recognize that the additional costs awarded the contractor stemmed
from reliance upon an erroneous “soil profile” furnished bidders by the State,
and that this information no doubt contributed to an unrealistically low initial
contract price.

To T. R. McVey, Department of Transportation, June 20, 1968:

By letter of April 23, you requested our opinion as to the propriety
of certifying for payment a voucher covering the amount of $652,500
claimed by the Commonwealth of Pennsylvania on Federal Aid Proj-
ect I-81-1(4)45 under the following facts and circumstances.

On June 21, 1960, the Federal Government and the Commonwealth
of Pennsylvania, Department of Highways, entered into a project
agreement covering construction of a portion of the National System
of Interstate and Defense Highways (Interstate System) designated
as project No. I-81-1(4)45. The agreement stipulated the estimated
total cost of the project at $5,641,000 of which 90 percent or $5,076,900
was to be borne by the Federal Government. The agreement further
stipulated that Federal funds were obligated for the project at not to
exceed the amount shown therein.

The amounts stated in the project agreement were based upon a
contract for construction in the amount of $4,531,280.13 which had
been awarded by the State Department of Highways, with Federal
concurrence, to the firm C. J. Lagenfelder & Son, Inc., plus amounts
of $453,119.87 for engineering and contingency costs and $656,600 for
right-of-way acquisitions for the total of $5,641,000.
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As the result of a dispute which arose between the parties to the
contract, the contractor, pursuant to contract provisions for settling
disputes, brought an action against the State before the Pennsylvania
Board of Arbitration of Claims requesting additional compensation.

The Board awarded $880,296.82 to the contractor and the State
appealed to the Court of Common Pleas of Dauphin County, Pennsyl-
vania. The court found that the facts as determined by the Board were
supported by substantial evidence and that its conclusions of law
were consistent with the facts determined. It was the considered judg-
ment of State legal advisers that a petition for writ of certiorari to
the Supreme Court of Pennsylvania would result either in denial or,
if granted, affirmance of the rulings by the Board and Dauphin County
Court. The case was settled for $725,000 on the basis that a writ of
certiorari would not be sought.

The essential claim of the contractor arose out of rock excavation
encountered on the project substantially in excess of that shown to be
required by a soil profile furnished by the State Department of
Highways.

The bid proposal for the contract in question consisted of a copy of
the contract, the construction drawings, and specifications. In addition
to the bid proposal, the State also advised bidders that, upon request,
the Department of Highways would supply bidders with a copy of a
“soil profile” and Langenfelder, the ultimate contractor, obtained a
copy. This soil profile had been prepared for the Department by
engineers who had also prepared an accompanying “soil survey
report.” The soil survey report, which was not made available to
bidders, included a statement that the depth to top of rock as shown
on the soil profile might be greatly in error.

The Department of Highways argued that bidders were on notice
that the soil profile was not to be relied upon and was not to be con-
sidered a part of the plans nor as a factor in computing bid prices.

The contractor successfully contended that the soil profile furnished
by the Department was in error and that since sufficient time for him
to conduct his own investigation of subsurface conditions was not
allowed, the Department’s failure to furnish the report indicating
error in the soil profile was tantamount to fraud by concealment.

In light of the fact that the contractor’s claim was allowed by
proper administrative process and affirmed by a court of competent
jurisdiction, we cannot take issue on the question of the State’s legal
obligation. Nor, on the basis of the record before us, can we question
the vigor of the State’s defense or the soundness of the determination
for settling the claim without seeking further review.

Under the agreement between the Commonwealth of Pennsylvania
and the Federal Government covering the project in question, the
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maximum Federal obligation is fixed. The agreement establishes the
basis upon which the Federal contribution toward construction of the
project will be made. The project itself is a State project, the Federal
Government not being a party to the contract for construction and
the State not acting as agent for the Federal Government. The Fed-
eral Government, therefore, is not liable to contractors for wrongful
acts or omissions of States in connection with their contracts. See
D. R. Smalley & Sons, Inc. v. United States, 178 Ct. Cl. 593, 372 F.
2d 505. We find no reasonable basis for finding that the Federal Gov-
ernment would nevertheless be liable to a State for increased project
costs occasioned by its own negligence.

In our opinion, however, the real question posed by the instant
situation is not whether the Federal Government is legally liable for
a proportionate share of the amount for which the contractor’s claim
was settled by the Commonwealth of Pennsylvania, but rather, it is
whether authority exists for a voluntary modification of the project
agreement by the Federal Government to recognize the additional
cost incurred by the State.

Ordinarily, where excess costs are incurred by reason of State negli-
gence giving rise to justified claims for damages, it would not be appro-
priate to increase correspondingly the Federal contribution, since such
increased costs are generally avoidable and would not be incurred but
for the State’s improper action or inaction. Here, though, there is at
least room for arguing that the State’s actions served to result in a
contract price which initially was unrealistically low. If the State had
not withheld the soil survey report, there is reason to conjecture that
the initial contract price would have been higher. In other words,
rather than being faced with a situation where the State’s actions
have resulted in otherwise avoidable increased costs, we have a situa-
tion where the State was not allowed to take advantage of a possibly
lower contract price arrived at on the basis of misinformation. More-
over, and perhaps most significant, if the Board of Arbitration was
correct on the facts, once the contract was entered into, there was no
way in which the State could have avoided the additional amount it
was required to pay, such additional amount having stemmed from
the very basis upon which the contract was awarded.

There is no indication in the record that the State’s action in award-
ing the contract was, in fact, fraudulently conceived, despite the legal
conclusion that a constructive fraud was perpetrated on the contractor.
In view of the Federal Government’s approval of the contract award
and of the close relationship existing between the Federal Govern-
ment and the various States in prosecution of the Federal-aid highway
program, the Federal Government might well recognize by appropriate
modification of its project agreement an increase in costs which flowed
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inevitably, in light of soil conditions encountered by the contractor,
from the circumstances surrounding award of the contract. Whether
the increased costs should be so recognized would depend upon ad-
ministrative conclusions concerning the factual basis upon which the
Board of Arbitration made its award and the propriety thereof.

In the final analysis what we have here is a situation where the State
and the Federal Government have agreed to the construction of a
State highway project with the Federal Government agreeing to
reimburse the State a portion of the costs involved at certain stipu-
lated approved amounts. Under section 106 of Title 23, United States
Code, approval of the project constituted a contractual obligation
of the Federal Government, for payments of its proportional contribu-
tion thereto and this obligation was reduced to precise terms in the
formal project agreement called for by section 110. A State court has
decreed that the State is liable to the contractor involved for an amount
significantly in excess of the costs upon which the Federal-State
agreement for cost-sharing was based. It is true that the State, being
bound by court ruling, is caught in the middle, if the Federal Govern-
ment refuses to recognize the propriety of the State court ruling. But
the Federal Government is not a vital party to the contractor’s action
against the State; and to require a modification by the Federal Gov-
ernment of the project agreement on the basis of State court conclu-
sions with which it does not agree is to place the Federal Government
in a similarly untenable position.

In our opinion, the Federal Government may not properly be denied
by State court rulings of its administrative control over the expendi-
ture of Federal funds where such rulings relate to elements of cost
beyond those in which the Federal Government has agreed to share.
See Commonwealth of Massachusetts v. Conner, (1966) 248 F. Supp.
656, 659, affirmed 366 F. 2d 778, where the court states: “* * * Cer-
tainly it is not plain from the wording of Act whether he [the Secre-
tary of Commerce] must, as Massachusetts contends, accept a state
court judgment as final * * *” See also 9 Comp. Gen. 175 wherein
we held in 1929 under then existing Federal-aid road legislation that
there is no obligation on the part of the United States to pay to a
State any sum in addition to the approved estimate for construction
of a Federal-aided highway.

However, if the Federal Highway Administrator, after considera-
tion of the facts and circumstances which led to the successful prose-
cution of the contractor’s claim against the State, determines that
the Board of Arbitration properly evaluated the evidence before it
and that the amount of damages agreed upon constitutes a reasonable
cost element of the project involved, we find no legal objection to an
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appropriate modification of the project agreement to reflect such de-
terminations. Of. our decisions of October 11, 1967, B-162539 ; and 47
Comp. Gen. 309 to the Federal Highway Administrator, wherein we
concluded that the Federal Government should share in recoveries
made by States in antitrust proceedings related to Federal-aid high-
way contracts.

The question presented is answered accordingly ; the papers accom-
panying your letter are returned.

[B-164314]

Subsistence — Per Diem — Temporary Duty — Dependents — En
Route to New Station

An employee whose dependents traveled with him ‘incident to a change of official
duty station and a stopover for consultation is entitled under section 2.2b of
Bureau of the Budget Circular No. A-56 to payment of per diem on account of
his family restricted to that allowable for uninterrupted travel between the old
and new duty stations, the rationale of section 6.10 of the Standardized Govern-
ment Travel Regulations applying in measuring the employee’s entitlement to
reimbursement for per diem on account of his family.

To A. D. Cox, United States Department of Agriculture, June 20,
1968:

We refer to your letters of May 9 and 22, 1968, with enclosures,
requesting our decision whether you may certify for payment a re-
claim voucher in favor of Mr. Franklin J, Olson, an employee of the
Agricultural Research Service. The voucher is for $77 and represents
per diem for Mr. Olson’s wife and two children for travel in connec-
tion with a permanent change of station.

By travel order dated September 13, 1967, Mr. Olson was author-
ized travel from Belleville, Michigan, to Honolulu, Hawaii, incident to
a change of official station and a stopover at Oakland, California, for
consultation purposes. The travel order authorized transportation of
Mr. Olson’s immediate family consisting of his wife and two children
ages 10 and 7.

The employee and his family, traveling together, departed Belle-
ville, Michigan, at 4 p.m. on September 22, 1967, and arrived in San
Francisco at 10: 30 a.m. on September 23. A fter performing temporary
duty at Oakland, Mr. Olson and his family departed San Francisco
at 9 a.m. on September 26 and arrived in Honolulu at 10:55 a.m. the
same day. For the total time involved, including the stopover in Oak-
land, Mr. Olson claimed per diem in the amount of $112 for the three
members of his family under section 2.2b of Bureau of the Budget
Circular No, A-56, Revised October 12, 1966.
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The administrative office determined that if the employee’s family
had performed uninterrupted travel from Belleville to Honolulu the
total time involved for per diem purposes for the family would have
been 114 days. Therefore, the employee was allowed only $35 per diem
for the members of his family.

Since section 2.2b of Circular No. A-56 appears to be silent on the
issue involved you have requested our decision in the matter.

In our decision of February 5, 1968, B-163122, involving a similar
question, we ruled as follows:

# # % when an employee’s spouse interrupts his or her continuous travel
between an old and new official station so that he or she can accompany the
employee on temporary duty assignments the rationale of section 6.10 of the
Standardized Government Travel Regulations must be applied in measuring an
employee’s entitlement to reimbursement for per diem in lieu of subsistence on
account of the spouse’s travel.

Thus in the case presented by your letter the employee is entitled to be reim-
bursed the cost of the spouse’s transportation by a usually traveled route between
Hawaii and El Ferrol, Spain, and the per diem in lieu of subsistence allowable
would be that payable had the spouse’s travel between those points been
uninterrupted.

That rule is applicable to the facts of this case. Therefore, we hold
that the payment of per diem on account of Mr. Olson’s immediate
family properly was restricted to that allowable for uninterrupted
travel between the old and new duty stations.

The voucher which is returned herewith may not be certified for
payment.

[B-133972]

Leaves of Absence—Civilians on Military Duty—Excess Leave

The granting of excused absence under 5 U.S.C. 6323 without loss of pay or charge
to leave for days civilian employees of the Government are on active duty as
military reservists or as members of federalized National Guard units may not
exceed the 15 days in a calendar year authorized by the section, the authority of
heads of agencies to excuse employees without loss of pay or charge to leave for
nonfederalized State National Guard duty not extending to section 6323 duty.
Therefore, a bulletin to the effect that an employee absent on military duty
under section 6323 for emergency duties such as civil disorders for more than
15 days in a calendar year may not be further excused from his civilian position
without loss of pay or charge to leave is recommended.

To the Chairman, United States Civil Service Commission, June 21,
1968:

Further reference is made to your letter of May 6, 1968, concerning
the granting of excused absence without loss of pay or charge to leave
to civilian employees of the Government for days on which they are
absent from their regular duties as a result of being called to short
periods of active duty as military reservists or as members of federal-
ized Nationa]l Guard units in connection with the control of civil
disorders.

329-864 0—690——5
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You propose to issue a bulletin to read in part as follows:

A Federal employee who is ordered into active military service of the United
States pursuant to an Executive order Federalizing his National Guard unit may
be carried in a military leave status for not to exceed 15 calendar days, provided
the military leave has not been used previously during the current calendar
year. These Guardsmen may also be carried in an annual leave status to the
extent of their accrued annual leave during the period of active military leave.
In no case, however, would it be appropriate to excuse without loss of pay or
charge to annual leave an employee who has been ordered to active duty in the
service of the United States. (27 Comp. Gen. 245, 251; 35 id. 255.)

Under the provisions of 5 U.S.C. 6323, military reservists and mem-
bers of the National Guard who are civilian employees of the Federal
Government are entitled to not in excess of 15 days of leave for use
when they are called to active duty or required to perform certain
training duties. Military leave granted under that section would em-
brace emergency active duty as reservists or as members of federalized
National Guard units in connection with the control of civil disorders.
In addition to such military leave, we have held (consistent with 5
U.S.C. 5534) that it is proper to grant annual leave to employees on
active military duty as reservists or National Guardsmen. 37 Comp.
Gen. 255.

Heads of agencies may exercise their authority to excuse employees
without loss of pay or charge to leave when employees are called for
nonfederalized State National Guard duty to which 5 U.S.C. 6323
is not applicable. B-152149, August 2, 1963. Although the absences
here in question might be considered as being similar, the Congress
has specifically provided for excused absence without charge to leave
for certain Reserve and National Guard duty. We do not believe that
the discretionary authority which agency heads have to excuse em-
ployees when absent without charge to leave may be used to increase
the number of days an employee is excused for the purpose of partici-
pating in Reserve and National Guard activities which otherwise are
covered by 5 U.S.C. 6323. Therefore, even though an employee is
absent on military duty covered by that section for more than 15 days
in any calendar year, he may not be further excused from his civilian
position without loss of pay or charge to leave. In that connection we
note that the bill H.R. 16951, 90th Congress, which was introduced
on May 1, 1968, would authorize up to 22 days of excused absence for
employees who are called to full time active duty as members of the
National Guard in connection with riots or civil disorders.

We understand that some Federal employees who were called to
active duty as reservists or members of federalized National Guard
units in connection with the disorders in April of this year may have
been granted excused absences by their agencies. Therefore, we concur
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in the issuance of a bulletin along the lines proposed. However, we
believe it is more appropriate to include in your proposed bulletin
a reference to this decision rather than those now cited.

[B-160565]

Travel Expenses—Overseas Employees—Transfers—Agency With-
in the United States

The Government agency acquiring the services of an overseas employee who
incident to his return to the United States for separation and reemployment
without a break in service is entitled to reimbursement of travel expenses by
both the losing and acquiring agency in accordance with 46 Comp. Gen. 628
may, if the transfer is not for the convenience of the employee, pursuant to
section 2.5 of the Bureau of the Budget Circular No. A-56, authorize payment
of the subsistence expenses incurred while occupying temporary quarters at
the new station, miscellaneous expenses, and per diem for the employee’s family
incident to travel from residence to new duty station, not to exceed the per diem
payable for direct travel from the old to the new station.

Travel Expenses—Overseas Employees—Transfers—Agency With-
in the United States

An overseas employee under separation orders to a place of residence which is
more distant from the overseas duty station than the place at which he is
employed without a break in service after his departure from the overseas duty
point is only entitled to reimbursement by the losing agency for travel costs
to place of residence. Although the employee is not entitled to travel or trans-
portation costs from residence to the new duty station, no collection is required
for costs paid to residence in excess of costs for direct travel from the overseas
to the new station. Under Bureau of the Budget Circular No. A-56 the acquiring
agency may pay the miscellaneous expenses allowance and reimburse the em-
ployee for subsistence while occupying temporary quarters. However, no per
diem allowance for travel time of the employee’s family is allowable,

Transportation—Household Effects—Overseas Employees—Trans-
fers—Agency Within the United States

If the transportation of an employee’s household effects from his overseas duty
station has been delayed until after his transfer to a duty station within the
United States without a break in service, the losing agency is responsible for
the payment of transportation costs not to exceed the cost of returning the goods
to the employee’s residence and the gaining agency is responsible for payment
of the balance of the costs up to the cost of direct transportation from the old
to the new station.

Officers and Employees—Transfers—Service Agreements—OQOver-
seas Employees Transferred to United States

An overseas employee returned to the United States for separation upon re-
employment without a break in service is not required under section 1.3¢c of
the Bureau of the Budget Circular No. A-56 to eXecute an employment agree-
ment to remain in the service. However, the acquiring agency, either by regula-
tion or otherwise, may require an employee to execute an employment agreement.
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To the Secretary of the Air Force, June 21, 1968:

Further reference is made to the letter of the Under Secretary of
the Air Force, dated February 13, 1968, which was assigned Per Diem,
Travel, and Transportation Allowance Committee Control No. 68-10,
concerning the division of costs and the benefits allowable when em-
ployees are returned from overseas to the United States for separation
and are thereafter reemployed without a break in service.

The Under Secretary refers to our decision of January 24, 1967,
46 Comp. Gen. 628, involving the provision contained in 5 U.S.C.
5724 (e) which requires that:

When an employee transfers from one agency to another, the agency to which
he transfers pays the expenses authorized by this section.

In 46 Comp. Gen. 628, we held in pertinent part as follows:

Concerning the third proposal, it is our understanding that the employee
would be returned to the place of his actual residence or some other point in
the United States for separation. At the time of such return travel he would not
have been employed by the new (acquiring) agency to which he later transfers.
See 44 Comp. Gen. 767. In such a case it would be proper for the old (losing)
agency to pay the expenses incurred in traveling to the place of actual residence
or some other selected point in the United States but not to exceed the con-
structive cost of travel to the place of actual residence.

If after arriving at the place of actual residence the employee then transfers
to a new (acquiring) agency without a break in service it would be proper for
the acquiring agency to pay the expenses of his travel from the place of actual
residence or other selected point to the duty station for the position to which he
transfers. The allowable cost could not exceed the cost of direct travel from the
old to the new duty station, less the cost incurred by the losing agency for
return travel as indicated above. * * #

You ask whether the travel involved in that situation is considered
to be travel for which the transfer of station benefits provided by the
act of July 21, 1966, Public Law 89-516, 5 U.S.C. 5724, would be
allowable.

In 46 Comp. Gen. 628, above, the acquiring agency was permitted
to pay the cost of additional travel from the place of residence to the
new duty station subject to limitations as set forth therein. No specific
reference was made in that decision to the transfer benefits provided
for under Public Law 89-516, now 5 U.S.C. 5724a. We believe, how-
ever, that if payment of travel costs is not precluded under the pro-
visions of 5 U.S.C. 5724 (h) pertaining to transfers primarily for the
convenience or benefit of the employee or at his request, the acquiring
agency in such case may authorize reimbursement to the employee
for subsistence expenses while occupying temporary quarters in ac-
cordance with section 2.5 of Bureau of the Budget Circular No. A-56.
Also, the miscellaneous expenses allowance would be payable, and per
diem for the family would be allowable for travel from the residence
to the new duty station, not to exceed in any event per diem for travel

time direct from old to the new duty station.
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In a similar situation, except that the employee and his family
have traveled under separation orders to a place of residence which
is more distant from the overseas duty station than the place at which
he is employed without a break in service after his departure from
the overseas duty point, all costs to place of residence under those
orders are payable by the losing agency. No costs of travel or trans-
portation are allowable from the residence to the new duty station;
however, no collection is required for costs paid to the residence which
are in excess of costs which would have been incurred for direct travel
from the overseas station to the new duty station. See 44 Comp. Gen.
767. It would be permissible in such case, however, for the acquiring
agency to pay the miscellaneous expenses allowance and to reimburse
the employees for subsistence while occupying temporary quarters
under Circular No. A-56. No per diem allowance for travel time of
the family will be allowable.

If transportation of the employee’s household effects has been de-
layed until after the transfer, the losing agency would pay the costs
of such transportation not to exceed the cost of returning such goods
to the employee’s residence and the gaining agency would pay the
balance of such costs up to the cost of direct transportation from old
to new station.

The law does not require that an employee execute an agreement to
remain in the Government service in the case of such transfers. The
employee is required to execute an agreement for continued service in
connection with such transfers only to the extent that the agency
involved by regulation or otherwise requires such an agreement.
47 Comp. Gen. 122,

[B-164171]

Contracts—Discounts—Commencement of Discount Period

The payment by the Government of a voucher for supplies having been made
within 20 days of evidence of inspection and acceptance of the supplies on DD
Torm 250 in accordance with the terms of the contract, the Government is not
required to refund the prompt payment discount taken, even though the original
voucher was received more than 20 days prior to payment, as delivery of the
supplies was not completed until the required information was documented, at
which time the discount period commenced. The determination by the contracting
officer that the discount was not earned is one of fact and is not determinative of
an issue that requires legal interpretation of the terms and conditions of the
contract.

To Captain A. G. Metcalfe, Defense Supply Agency, June 21, 1968:

By letter dated April 26, 1968 (DSAH-CFF), the Chief, Account-
ing and Finance Division, Office of the Comptroller, transmitted your
undated letter (DCRN-FO), with enclosures, wherein an advance
decision is requested with respect to a voucher stated in favor of the
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Harrington Shirt Corporation in the amount of $5,574.24, representing
refund of the prompt payment discount (8 percent, 20 days) taken
by the Government on partial shipment No. 22 (partial payment No.
20) under contract No. DSA100-1779.

The circumstances pertaining to partial shipment No. 22 under con-
tract No. -1779 are reported as follows:

a. Supplies were inspected on 29 June 1966 and shipped the same day.

b. The invoice DD 250 for the questioned shipment was received at the office
designated for payment by the Government 30 June 1966.

c, The supplies were inchecked at Lackland Air Force Base (destination)
15 July 1966.

d. The signed source inspection copy of DD 250 was not received at Lackland
Air Force Base until 5 August 1966.

e. Acceptance of the supplies was made on 8 August 1966.

f. Payment was made on 18 August 1966 (230) and a discount of $5,574.24
which was 8% of the invoiced amount was taken.

However, doubt arises as to the propriety of refund of the discount
taken since the contractor has argued that more than 20 days had
elapsed since receipt of the original invoice. It is your recommenda-
tion that refund should not be made because the discount was properly
earned by the Government. The bases for your position are stated by
you as follows:

a. The Material Inspection and Receiving Report (DD Form 250) was required
by the contract. This requirement appears on page 1 of the Change Order (DD
Form 1319) executed on 3 January 1966, (003) (the contract was also exccuted
on 3 January 1966 (003)) “Material Inspection and Receiving Report (DD Form
250)” (see Article 33, DSA Form 222, “Additional Provisions and Alterations to
General Provisions, Standard Form 32, June 1964 Edition, Supply Contract”
(Incorporated by reference) ).

b. DSA Form 222 Article 33 “Material Inspection and Receiving Report (Juiy
1958).” At the time of each delivery under this contract the contractor shall
prepare and furnish to the Government, in the manner and to the extent required
by the Contracting Officer, a Material Inspection Repori (DD Iform 25¢). The
Government shall furnish the required forms to the Contractor upon requesi.
(ASPR 7-105.7).

¢. The DD Form 1319 also places the burden of distribution of completely
executed DD Forms 250 upon the contractor as per the instructions of the
Contracting Officer.

d. DCRSC Form 525.1A contains the “Instructions of Contractor for Distribu-
tion of Material Inspection and Receiving Report (DD Form 250G) Domestic”
which were given by the Contracting Officer to the contractor applicable to this
contract.

e. These “Instructions” clearly require a DD Form 25¢ which has been signed
by the Quality Control Representative of the Government to be shipped with the
goods to the consignee.

f. The contractor did not comply with requirements of the contract in that he
did not follow the instructions of the Contracting Officer regarding the distribu-
tion of the signed inspection copy of the DD 250. This is evidenced by the DD 230
for partial shipment No. 22 contained in the file which indicates that a signed
source inspection copy of the DD 250 was not received by the consignee until
3 August 1966 (217).

g. Since a signed inspection copy of the DD 250 was required to be delivered
with the goods to the consignee, delivery could not be complete without it. Deliv-
ery was complete upon receipt of the signed inspection copy of the DD 250 by the
consignee on 5 August 1966 (217).

4. The Administration Contracting Officer, Mr. Peter Conte, made a Finding of
Fact and Determination pursuant to the Disputes article of the contract on
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30 August 1967 (attached Exhibit “C”’). This Finding of Fact and Determination
was in favor of the contractor and stated the questioned discount was not
carned by the Government and therefore should be refunded to the contractor.
The ACO predicated his decision upon Volume III, Supply Operators Manual,
DSAM 4140.2, paragraph 303111 which is an internal regulation prescribing the
course of action to be taken when material is received by destination without
accompanying documentation. (The text of the above cited regulation is recited
in attached Finding of Fact and Determination marked Exhibit “C”.)

The contracting officer made a finding of fact under the contract
disputes clause when the contractor claimed refund of the discount
taken. He determined that the discount was not earned by the Govern-
ment and therefore should be refunded. The decision was predicated
on volume ITI, Supply Operators Manual, DSAM 4140.2, paragraph
303111, which is an internal regulation prescribing the action to be
taken when material is received at destination without accompanying
documentation, such as an executed DD form 250.

The contract required destination deliveries with inspection at origin
and acceptance at destination. Concerning discounts, the contract pro-
vided that time would be computed from date of delivery at destina-
tion or date a correct inwoice is received in the office specified by the
Government, whichever is later.

Paragraph 7 of the General Provisions, incorporated by reference
into the contract, provides, in pertinent part, as follows:

The Contractor shall be paid, upon the submission of properly certified invoices
or vouchers, the prices stipulated herein for supplies delivered and accepted or

services rendered and accepted, less deductions, if any, as herein provided. * * *
[Italic supplied.]

In addition to the above, article 5(a) provides:

(a) All supplies (which term throughout this clause includes without limita-
tion raw materials, components, intermediate assemblies, and end products) shall
be subject to inspection and test by tlie Government, to the extent practicable at
all times and places including the period of manufacture, and in any event prior
to final acceptance. [Italic supplied.]

Moreover, contract modification No. 1, dated January 3, 1966, incor-
porated article 33 of the General Provisions (Supply Contract) (June
1964 edition), which readsin part:

At the time of each delivery under this contract the Contractor shall prepare
and furnish to the Government, in the manner and to extent required by the Con-
tracting Officer, a Material Inspection and Receiving Report (DD Form 250 or
comparable form). The Government shall furnish the required forms to the Con-
tractor upon request. (ASPR 7-105.7)

The modification further provided with reference to the use of DD
form 250 that :

Effective 3 January 1966, the contractor, under the guidance and instructions
of the Quality Assurance Representative of the applicable DCAS Activity cited in
the contract, shall be responsible for the complete execution and distribution of
DD Forms 250. All inquiries relative to the forms will be directed to the DCAS
Activity. You may have in your possession sets of DD Forms 250, together with
instructions for completion and distribution, which were furnished by this Center.
These forms and instructions are to be used to the maximum extent practicable
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except where a shipment is authorized to be made in accordance with Article 43C
entitled “Shipment, Prior Authorization,” of the “Supplemental General Provi-
sions,” DPSC Form 502-3; when used, contractor shall assure that the proper
“Invoice Routing” office is reflected in Block 33 of the forms.

SHIPMENT, PRIOR AUTHORIZATION The following is added to Article
43C of “Supplemental General Provisions,” DPSC Form 502-3: In the event ship-
ment is authorized by the contracting officer, the contractor shall attach to his
invoice or invoice copies of DD Form 250, a copy of the applicable satisfactory
test report(s) evidencing completion of testing requirements prior to submission
to the “Invoice Routing” office for payment, # * #*

Under these provisions, payment is not authorized to be made until
the supplies have been inspected and accepted as conforming to the
contract. Hence, the invoice requesting payment on partial shipment
No. 22 should not have been submitted on DD form 250 until that form
had been properly executed to evidence contract compliance with the
above-quoted provisions.

The question whether the contractor, under these circumstances, is
entitled to refund of discount is one involving the legal interpretation
of the terms and conditions of the contract and, as such, involves a
matter of law rather than of tact. Crowder v. United States, 255 F.
Supp. 873 (1964), affirmed 362 F. 2d 1011. 41 U.S.C. 322. In this re-
spect, the contracting officer himself pointed out in his findings of fact,
which held that the discount was unearned by the Government, that
there is no controversy as to the date the supplies arrived at destination.
We find nothing in his determination dealing with any dispute as to
fact between the contracting officer and the contractor. Therefore, we
agree with your view that the contracting officer’s determination that
the contractor is entitled to refund of the discount is not determinative
of the legal issue in this case.

Generally, and in the absence of specific stipulations otherwise, a
discount period is to be considered as beginning to run from date the
articles are in fact delivered to the purchaser. 30 Comp. Gen. 10. How-
ever, in a situation, as here, where specific contract stipulations require
that a correct invoice must be received by the designated Government
activity, payment is not authorized to be made for supplies delivered to
the Government until such correct invoice is received on DD form 250
properly executed. Under the terms and conditions of the contract, a
“correct invoice” which may be properly processed for payment is one
which evidences acceptance of the supplies as conforming by means of
DD form 250. In 17 Comp. Gen. 470 (quoting the syllabus) we held as
follows:

Where contract provided for discount for payment within a specified number
of days from date of invoice, and payment was made within the specified number
of days after receipt of a proper invoice, refund of the discount deducted is
unauthorized, notwithstanding the payment as made was not within the specified
number of days after date of original invoice, the invoice having been properly
and timely returned by the Government for certification by the contractor in the
manner required by the contract.
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See, also, Thos. Somerville Company v. United States, 99 Ct. Cl. 829.

Accordingly, we conclude that the discount was properly earned
since the correct invoice on the properly executed DD form 250 was
paid within the 20-day discount period specified in the contract. There-
fore, payment of the voucher, which is being retained in our Office, is
not authorized. See B-118449, June 23, 1954, and B-162605, October 30,
1967.

[B-164237]

Bids—Acceptance Time Limitation—Failure To Comply

Two bid acceptance provisions in an invitation, one standard form 33, entitled
“Solicitation, Offer and Award,” prescribing that a bid will be open for 60-calen-
dar days unless a different period is specified by the bidder in the blank space
provided, the other, standard form 33A, entitled “Solicitation Instructions and
Conditions,” which stated that an offer of less than a 90 day acceptance period
would be rejected are not inconsistent where the 90-day reference in the instrue-
tions is not intended to relieve a bidder of the responsibility of selecting an
acceptance period. Therefore, a low bid submitted without specifying a different
acceptance period automatically offered a 60 day bid accceptance period, and
the bid nonresponsive to the 90 day acceptance period requirement may not be
considered for award.

To the Secretary of the Army, June 24, 1968:

We refer to a report dated May 23, 1968, from the Acting Director
of Procurement and Production, U.S. Army Materiel Command, rel-
ative to the protest of Atlantic Maintenance Inc., of Maryland, against
award to any other bidder under invitation for bids No. DAAA13-
68-B-0065, issued on March 26, 1968, by the Procurement Division,
Fort Detrick, Maryland.

The invitation, as modified by amendment No. 1 dated April 9, 1968,
requested bids no later than April 25, 1968, for furnishing janitorial
services for item 1, covering eighteen (18) buildings in which the serv-
ices were to be provided during evening hours; and item 2, covering
eight (8) buildings in which the services were to be performed during
daytime working hours. The Government reserved the right to make
multiple awards and bidders were permitted to submit lump-sum bids
for all twenty-six buildings. The invitation contained standard form
33A (July 1966), entitled “Solicitation Instructions and Conditions,”
and standard form 33 (July 1966), entitled “Solicitation, Offer and
Award.” Of relevance to our consideration here, the “Offer” portion
of the latter form provides as follows:

In compliance with the above, the undersigned offers and agrees, if this offer
is accepted within: calendar days (60 calendar days unless a different period
is inserted by the offeror) from the date for receipt of offers specified above, to
furnish any or all items upon which prices are offered, at the price set opposite
each item, delivered at the designated point(s), within the time specified in the
Schedule.
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In addition to the 19 paragraphs of instructions and conditions con-
tained in standard form 33A, the procuring activity issued supple-
mental instructions and conditions. Paragraph 34 thereof imposed the
following condition :

Bids Acceptance Period (APRIL 1960)

Bids offering less than 90 days for acceptance by the Government from the
date set for opening of bids will be considered non-responsive and will be rejected.

Eleven bids were received, and the bid of the Nash Janitorial Serv-
ice in the amount of $37,224 was recorded as low overall. Atlantic
Maintenance, Inc., of Maryland’s bid in the amount of $40,920 was
second low overall. Of the eleven bids received, nine bidders, including
Nash Janitorial Service, failed to complete the bid acceptance space.
We have been informally advised that the same bid acceptance period
provisions were provided in last year’s procurement of these services,
and that only two of five bidders participating completed the bid
acceptance space.

By letter dated May 3, 1968, Atlantic Maintenance, Inc., of Mary-
land, contends that in accordance with paragraph 34 of the supplemen-
tal conditions the bid of the Nash Janitorial Service is nonresponsive
since that firm failed to insert the figure “90” in the bid acceptance
period space. The contracting officer takes exception to this view on
the ground that under the invitation as prepared by the procuring
activity such action was unnecessary. Accordingly, the contracting
officer proposes that award be made to Nash Janitorial Service. This
recommendation is concurred in by Headquarters, U.S. Army Muni-
tions Command and Headquarters, U.S. Army Materiel Command.

Considering the construction of the invitation advanced in support
of the proposed award to Nash Janitorial Service, primary reliance
is placed on paragraph 19 “Order of Precedence” of standard form
33A, which provides that:

19. In the event of an inconsistency between provisions of this solicitation, the
inconsistency shall be resolved by giving precedence in the following order: (a)
the Schedule; (b) Solicitation Instructions and Conditions; (c¢) General Provi-
sions; (d) other provisions of the contract, whether incorporated by reference
or otherwise; and (e) the specifications.

As expressed in a Memorandum of Law dated May 15, 1968, from
counsel for the contracting officer, it urged that:

The ninety (90) day acceptance period requirements takes precedence over the
printed paragraph concerning acceptance period which appears on the front of
Standard Form 33 * * ¥ since the former comes within category (b) maintained
in said Condition No. 19, whereas the latter comes within category (d) of said
Condition No. 19. Said Condition No. 19 * #.* ig the controlling condition for
the purpose of resolving this protest * # #*,

Further, emphasis is placed on the fact that nine bidders did not fill
in the acceptance period space on standard form 83 and it is suggested
that such action is indicative of the reasonableness of the procuring
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activity’s interpretation. This point is amplified in a letter dated
May 10, 1968, from the Assistant Chief, Counsel, U.S. Army Munitions
Command to Headquarters, U.S. Army Materiel Command, as
follows:

It is submitted that in the face of the caveat set forth in the invitation, to at-
tribute to the bidder (and others who did not fill in the blank space) any inten-
tion other than to submit a responsive bid would be unconscionable. The integrity
of the competitive bidding system requires strict construction of bids submitted
but that requirement includes also the necessity for fairness to all bidders and to
the interests of the government. * * *

As the contracting officer’s report dated May 10, 1968, points out, the
use of standard form 33 was required under Armed Services Procure-
ment Regulation (ASPR) 16-101.1(i). The “Offer” portion of that
form is designed to constitute, in the case of formally advertised pro-
curements, the bidder’s assent to all provisions of the invitation. With
particular regard to bid acceptance terms, the language and structure
of the “Offer” portion clearly afford the bidder an option as to the
duration of the Government’s right to accept. The parenthetical phrase
that a bid will remain open for “60 calendar days” if no other time is
specified by the bidder similarly presents an option, and also reflects a
normal period for evaluation of the bids by the Government. It is
apparent that nothing in the “Offer” portion of standard form 33 pre-
vents a bidder from providing an acceptance period greater or less
than 60 days. Further, while the bidder may affirmatively select an
acceptance period, it is equally evident that in legal effect, noncomple-
tion of the acceptance period space affords the Government 60 calendar
days from date of bid opening to accept the bid.

Of course, the bidder’s options with respect to acceptance periods
may be limited by the requirements of the (GGovernment. We have
recognized that the procuring activities may properly provide for
a minimum acceptance period. In this connection paragraph 34 of
the subject invitation was added pursuant to ASPR 2-201(xv) which
provides in part that:

When considered necessary by the contracting officer, a requirement that
all bids must allow a period for acceptance by the Government of not less than
a minimum period stipulated in the invitation for bids, and that bids offering
less than the minimum stipulated acceptance period will be rejected. The mini-
mum period so stipulated should be no more than reasonably required for
evaluation of bids and other pre-award processing. ¥ * *

By letters dated June 5, and June 12, 1968, the attorney for Atlan-
tic has correctly observed that when an invitation provision requires
a bid to remain open for acceptance for a specified period to be
considered for award, our Office has taken the position that such
provision is material and noncompliance therewith renders the bid
nonresponsive. See 46 Comp. Gen. 418; 39 Comp. Gen. 779, and cases
cited therein. We note also that the procuring activity has not ques-
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tioned the materiality of paragraph 84 of the supplemental conditions.

Considering now the effect of paragraph 34 on the “Offer” portion
of standard form 33, we acknowledge at the outset that the clause
is a “caveat,” but we do not believe it to be more than that. The lan-
guage of the clause, which is prescribed by ASPR 2-201(xv), is
confined to an appraisal of the substantive results of a failure to
afford the Government the specified acceptance period. We cannot
agree that the clause is designed to relieve a bidder of the responsi-
bility in preparing its bid of selecting an acceptance period. We have
recognized in previous decisions that the terms of minimum bid
acceptance provisions may vary, and it is the bidder’s responsibility
to consider such terms in the preparation of its bid and respond ac-
cordingly. See B-160224, January 25, 1967; B-161628, July 20, 1967.

Admittedly, any questions of responsiveness arising out of the
instant invitation could have been avoided if the procuring activity
had struck out the parenthetical “60 calendar days” in the “Offer”
portion of standard form 33 and inserted in lieu thereof the “90” day
minimum acceptance period specified in paragraph 34, or other ap-
propriate action. Further, when a minimum acceptance period is
specified, we acknowledge that it is unlikely that a bidder will inten-
tionally offer less than full compliance therewith. By letter dated
May 15, 1968, Nash Janitorial Service has confirmed this fact in
the advice that it has “always left the Bid Acceptance space blank
as we always accept whatever calendar days are specified in the sched-
ule.” While the procuring activity’s inaction has perpetuated a situa-
tion which places a premium on attentiveness, such circumstance is
not in our opinion a proper basis for finding an “inconsistency” to
alter thereby the operative effect of a failure to insert “90” calendar
days in the bid acceptance space.

Accordingly, we must agree with the position advanced by the
attorney for Atlantic that:

Since “a different perfod” was not inserted by Nash Janitorial, its bid accept-
ance perfod automatically is considered to be 60 days by virtue of the specific
language in the bid acceptance portion of the offer.

Moreover, it must be stressed that the terms of the invitation, thus
construed, are the controlling manifestation of the bidder’s intent even
though it is recognized that the nonresponsiveness results from in-
advertence or mistake. See 46 Comp. Gen. 418, 422, Also, see B-150611,
February 25, 1963, and B-141169, November 12, 1959.

Although we have been informally advised that appropriate steps
have been taken to avoid a recurrence of the foregoing circumstances,
we must conclude that the bid of the Nash Janitorial Service is non-
responsive, and should not be considered for award.
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[B-164371]

Leaves of Absence—Lump-Sum Payments—Rate at Which Pay-
able—Inecreases :

5 U.8.C. 5551 prescribing that a lump sum leave payment shall equal the pay
an employee would have received had he remained in the service until the
expiration of his annual leave, an employee retired effective April 30, 1968,
who was separated from the service after the epactment of Public Law 90-206
is entitled to the salary increase authorized by section 212 of the act which will
become effective with the first pay period commencing after July 1, 11968. How-
ever, the final adjustment in the amount of the lump sum leave payment due
the employee for the period covered by the new salary rate should not be made
until the effective date of the new salary rates promulgated by the President.

To R. T. Erickson, United States Department of the Interior,
June 24, 1968:

We refer to your letter of May 8, 1968, reference 4-360, relative
to the amount payable as a lump-sum leave payment to a former em-
ployee of the Bureau of Reclamation who retired effective April 30,
1968. Your letter is in part as follows:

‘We have forwarded his final payment to the Regional Disbursing Office for
processing which includes Lump Sum payment for 718 hours annual leave (carry
over at the end of the 1967 leave year) plus 24 hours for 3 holidays which will
occur during the projected leave period. Payment for the entire 742 hours is
being made at the rate of $16,657.00 per annum ($8.01 per hour), which was
the salary Mr. Cahoon was receiving immediately prior to the effective date
of his retirement. Mr. Cahoon is claiming entitlement to the adjusted rate
effective the first pay period on or after July 1, 1968 in accordance with the 1967
Federal Pay Act, Public Law 90-206, December 16, 1967.

» * * * * * »

1. Since Mr. Cahoon was on the rolls on the date of enactment of the 1967
Pay Act may I certify for payment Mr. Cahoon’s claim for the amount as
determined by the President for that portion of his Lump Sum payment ex-
tending beyond the first pay period after July 1, 19687

2. If question No. 1 is answered in the negative then is he entitled to the
3% increase which is included in the act as a guaranteed minimum, for that
portion of his Lump Sum payment extending beyond the first pay period after
July 1, 19687

3. Several employees have retired or will be leaving the government service
prior to the effective date of the next salary adjustment. If question No. 1 is
answered in the affirmative and since underpayment will not result from an
administrative error discovered at a later date (see 26 CG 102 at page 106)
may I process adjustments without claims from employees who are not in the
government service when the adjusted rate becomes known and who have been
paid a Lump Sum for a period which extends beyond the first pay period after
July 1, 19687

5U.8.C. 5551 provides in part that:

* ¥ * The lump-sum payment shall equal the pay the employee or individual
would have received had he remained in the service until expiration of the period
of the annual or vacation leave * * *,

On the date of Mr. Cahoon’s separation Public Law 90207 already
had been enacted and the provisions of that law requiring the pay
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adjustment in July 1968 were then in being. While the exact amount
of such adjustment was dependent upon a Presidential determination
the requirement for making the adjustment is mandatory upon the
President. Thus, had Mr. Cahoon remained in the service until the
expiration of the period over which his lump-sum leave payment is
computed, he clearly would have been entitled to whatever salary in-
crease becomes effective the first day of the first pay period com-
mencing after July 1, 1968, as authorized by section 212 of Public Law
90-206, 5 U.S.C. 5304 note. Therefore, in line with the decisions cited
in your letter 43 Comp. Gen. 440, and 26 Comp. Gen. 102) it is our
opinion that the employee should be given the benefit of the pay adjust-
ment which will become effective with the first pay period commencing
in July of this year.

However, the final adjustment in the amount of lump-sum leave
payment due the employee for the period covered by the new salary
rate should not be made until the effective date of the new salary rates
promulgated by the President.

Accordingly, the first question presented in your letter is answered
in the affirmative and it follows that the second question requires no
answer.

The third question is answered in the affirmative.

[B-164515]

Compensation—Wage Board Employees—Coordinated Federal
Wage System

In view of the designation under the Coordinated Federal Wage System contained
in chapter 532 of the Federal Personnel Manual of a lead agency in each wage
area to conduct a wage survey and develop wage schedules for use by all agencies
in the area, an individual agency no longer may exercise discretion as to whether
a particular schedule should be placed in effect and, therefore, instructions may
be issued to require each agency in a wage area to place a2 new wage schedule
in effect on the date decided upon by the lead agency, provided the date is not
earlier than the date the lead agency actually prescribes the schedule.

To the Chairman, United States Civil Service Commission, June 24,

1968:

We refer to your letter of June 4, 1968, requesting our decision con-
cerning the propriety of implementing instructions covering the
Coordinated Federal Wage System which are set forth in Chapter 532
of the Federal Personnel Manual to include a requirement that each
agency in a given wage area make new wage schedules resulting from
wage surveys effective on the same date even though on occasion this
would require individual agencies to apply the new wage schedules
retroactively.
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We understand that under the Coordinated Federal Wage System a
particular agency is designated as a lead agency for each wage area
and that such agency conducts the wage survey and develops wage
schedules for use by all agencies in such area. Under the coordinated
system an individual agency no longer may exercise discretion as to
whether a particular schedule should be placed in effect and the sched-
ule decided upon and made effective by the lead agency is the schedule
applicable for the whole area. In view thereof and in order to achieve
the desired degree of uniformity it appears to be entirely appropriate
to implement the instructions to require that each agency in a wage
area place the new schedule in effect on the date decided upon by the
lead agency provided such date is not earlier than the date the lead
agency actually prescribes the schedule. Your submission is answered
accordingly.

[B-163529]

Storage—Household Effects—Military Personnel—Nontemporary
Storage—Death of Dependents

The authority in paragraph M8303-2 of the Joint Travel Regulations entitling
a member of the uniformed services stationed overseas on the date of death of
a sole or all dependents who had resided with him overseas to the nontemporary
storage of household goods, not to exceed the prescribed weight limitation, until
the date of his next arrival in the United States (U.S.) for permanent duty
may not be extended to a member located at a permanent duty station in the
U.S. at the time of death of his sole or all dependents. The regulation promul-
gated pursuant to the unusual or emergency circumstances provision of 37 U.S.C.
406 (e) having been superseded by subsection 406(h) relating to the individual
movement of dependents and effects from overseas areas, the regulation may
not be amended to apply to members on duty in the U.S.

To the Secretary of the Air Force, June 25, 1968:

Further reference is made to letter of January 30, 1968, from the
Under Secretary of the Air Force requesting a decision whether the
Joint Travel Regulations, Volume 1, Chapter 8, may be amended to
provide for shipment and nontemporary storage of household goods
not in excess of the prescribed weight limitation when the sole de-
pendent, or all of the dependents, of a member of the uniformed
services die at his permanent duty station in the United States. The
request was assigned PDTATAC Control No. 68-7 by the Per Diem,
Travel and Transportation Allowance Committee.

The Under Secretary states that paragraph M8303-2 of the Joint
Travel Regulations provides that upon the death in an overseas area
of a sole dependent, or of all dependents, authorized to reside therein,
a member otherwise entitled to transportation of household goods
shall be entitled to nontemporary storage of such household goods as
are in the overseas area at date of death, not to exceed the prescribed
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weight limitation, until the date of his next arrival in the United
States for permanent duty.

He states that the recommendation for amending the regulations
was made by the Department of the Army for the reason that members
have the same problems when the wife dies in the United States as
they do when she dies in an overseas area and the entitlement to ship-
ment or nontemporary storage of household goods under such circum-
stances should be the same.

He further states that paragraph M8308-2 was promulgated pur-
suant to the unusual or emergency circumstances provision of 37 U.S.
Code 406 (e), but that doubt exists as to whether any of the provisions
of 37 U.S.C. 406 authorize the amendment to the Joint Travel Regula-
tions proposed by the Department of the Army.

Section 406(b) of Title 37, U.S. Code, provides for transportation,
including drayage, of baggage and household effects in connection
with a temporary or permanent change of station. As an alternative
to shipment, section 406(d) of the same title provides for nontempo-
rary storage of baggage and household effects in facilities of the
United States, or in commercial facilities when it is considered to
be more economical to the United States. Any other movement within
the United States or restorage of the effects at Government expense
would not be authorized prior to further permanent change of station
orders except as may be provided under 87 U.S. Code 406 (e). 45 Comp.
Gen. 771.

As an exception to the orders requirement, subsection (e) of section
406 provides that when orders directing a permanent change of sta-
tion have not been issued, or when they have been issued but cannot
be used as authority for the transportation of dependents, baggage
and household effects, the Secretaries may authorize the movement of
the dependents, baggage and household effects and prescribe trans-
portation in kind, reimbursement therefore, or a monetary allowance
in place thereof, as authorized under subsection (a) or (b) of that
section in cases involving unusual or emergency circumstances in-
cluding those set forth in clauses (1), (2), and (3) of that section.

Nontemporary storage of household effects is authorized as an
alternative to their shipment and the transportation of household
effects provided by 87 U.S.C. 406(e) is authorized only in unusual or
emergency circumstances. Based on the legislative history of section
406(e) we expressed the opinion in decision of July 16, 1958, 38
Comp. Gen. 28, that the term “unusual or emergency circumstances”
had reference to conditions of a general nature arising at overseas
duty stations which cannot readily be foreseen and which change in
an unexpected manner. We said, therefore, that it was not clear that
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Congress, in enacting the law, intended to authorize the advance
return [to the United States] at Government expense of dependents
and household effects of members on an individual case basis merely
because the member encounters financial difficulties, has marital
troubles, desires to return dependents to the United States to attend
school, or because of illness of relatives, etc. We pointed out that vir-
tually all members may be found with one or more of such problems
during their service.

In that regard we referred to prior decisions holding that conditions
of a personal nature such as financial difficulties, illness of a mother-
in-law, inadequate educational facilities, death of a brother-in-law, or
return of dependent to attend school may not be considered as the
unusual or emergency circumstances contemplated by the statutes.

The statute is concerned primarily with emergencies deemed to
require the movement of dependents, not the member, and we said
that basically it authorizes the Secretaries to issue regulations pro-
viding for the early return of dependents and household effects only
because of actual conditions of an emergency nature arising at over-
seas duty stations which justify such return and which generally could
not arise, or are most unlikely to arise in the case of members serving
in the United States. We recognized, however, that under certain cir-
cumstances such conditions might be considered to include serious
illness among dependents requiring specialized treatment not avail-
able at the member’s duty station and the serious adverse effect of
weather, climate, or living conditions on the health of dependents
amounting to a serious illness not treatable at the duty station.

In decisions of September 23, 1965, 45 Comp. Gen. 159, and Octo-
ber 28, 1965, 45 Comp. Gen. 208, we held that 37 U.S.C. 406 (e) was
applicable in the case of unusual or emergency circumstances arising
in the United States. Those decisions, however, do not represent any
change in the views expressed in 38 Comp. Gen. 28, as to what may
be viewed as constituting the unusual or emergency circumstances
contemplated by the statute.

The limitations imposed by the unusual or emergency circumstances
requirements of section 406 (e) were found to be too restrictive to meet
the needs of the services. Consequently, a new subsection (h) was
added to 37 U.S.C. 406 by Public Law 88431, approved August 14,
1964, to authorize, among other things, the advance return of depend-
ents and household effects of military members from overseas areas in
individual cases, when such return is determined to be in the best
interest of the member or his dependents and the United States.

H. Rept. No. 415, 88th Cong., dated June 18, 1963, to accompany
H.R. 4739, which became Public Law 88-431, says that examples of
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situations warranting the advance return of dependents would in-
clude such compelling personal reasons as marital difficulties, extreme
financial difficulties, death or serious illness of close relatives, and
other situations in which the appropriate commander determines that
the best interest of the Gjovernment and the member or dependent
will be served.

We understand that paragraph M8303-2 of the Joint Travel Regu-
lations was promulgated by a Joint Determination issued in June of
1964. However, it first appeared in Volume 1 of the Joint Travel
Regulations as Change 140 of September 1, 1964, or after the enact-
ment of Public Law 88-431.

Presumably, the Secretaries in promulgating paragraph M8303-2
considered that in cases where a member’s dependents die at an over-
seas station, the difficulty of adequately disposing of unneeded house-
hold effects locally, or, in the alternative, the cost of returning them
to the United States, or the financial burden which would result from
continued maintenance of rented dependent quarters and the reduction
in his basic allowance for quarters and overseas station per diem to
those authorized for a single member, were circumstances which af-
forded a basis for invoking the emergency provisions of 37 U.S.C.
406 (e). Those circumstances and others of a similar nature, however,
seem clearly to relate to the interest of the member and the United
States in an individual case and not to a need to move household effects
because of emergency circumstances of a general nature.

The movement of dependents and household effects for such reasons
in individual cases is specifically authorized by 37 U.S.C. 406(h). To
the extent, therefore, that 37 U.S.C. 406(e) may have afforded any
basis for moving dependents and household effects for such reasons,
it must be regarded as having been entirely superseded by the pro-
visions of 37 U.S.C. 406 (h). Accordingly, it is our view that since
August 14, 1964, section 406 (h) has constituted the sole authority for
paragraph M8303-2 of the Joint Travel Regulations.

In that view of the matter and since 37 U.S.C. 406 (h) has no ap-
plication to members on duty in the United States, your question must
be answered in the negative.

[B-164242]

Contracts—Negotiation—Limitation on Negotiation—Propriety

Under Request for Quotations (RFQ) transformed from a noncompetitive
to a competitive procurement, where a partial emergency award was made to
the sole source manufacturer of voltmeters pending evaluation of an “equal”
item offered at a lower price, the decision to consider the “equal” product having
relaxed the specifications, amendment of the RFQ, with notice and opportunity
to the original manufacturer to compete is required by paragraphs 3-805.1(b) and
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(e) of the Armed Services Procurement Regulation. The failure to give the
original manufacturer an “equitable opportunity to negotiate” on the balance
of the procurement not justified under paragraph 3-805.1a(v), in view of the
detailed presentation of the competing equipment, an award to the offeror of
the “equal” item on a quotation revised to include provisioning data and publi-
cations without charge is prohibited by paragraph 3-805.1(a).

To the Secretary of the Navy, June 25, 1968 :

Reference is made to a letter dated June 10, 1968, from the Deputy
Commander, Purchasing, Naval Supply Systems Command, furnish-
ing a report on the protest of Cimron Division, Lear Siegler, Inc.,
concerning the failure of the Aviation Supply Office (ASO), Phila-
delphia, to negotiate with that firm for procurement of 37 Digital
Voltmeters.

On March 31, 1967, Request for Quotations (RFQ) N00383-67-
503466() was issued by ASO for 71 Digital Voltmeters described as
Cimron Division Part Number 7300A-631. The procurement was
synopsized in the Commerce Business Daily for subcontracting pur-
poses, and in response thereto a competitor of Cimron offered to supply
the Government with equipment manufactured by the competitor
which it alleged was equal to the Cimron unit specified. Technical data
was furnished by the competitor to support its position. Such data
was forwarded to cognizant technical personnel for a decision regard-
ing its equivalency to the Cimron unit and, since it was felt that such
a decision could be reached on a timely basis, the procurement was
temporarily suspended. However, by November 1967 information was
still unavailable as to the acceptability of the competitor’s equipment
and a sample unit was requested from the corporation for testing
purposes. By that time emergency fleet requirements for 34 units dic-
tated the making of a partial award to Cimron which was effected on
December 19, 1967. The contracting officer states that on March 18,
1968, the competitor’s equipment was approved but that a require-
ment had arisen for certain provisioning data and publications con-
sidered to be essential to the mainteriance and support of its equipment
in the field. The competitor thereafter offered to furnish these materials
at no cost to the Government.

It is the position of the contracting officer that, pursuant to the
Armed Services Procurement Regulation (ASPR) 3-805.1(a)(v), a
contract may be let to the competitor for the additional 37 units with-
out affording Cimron an opportunity to negotiate. The regulation pro-
vides, in pertinent part, as follows:

3-805 Selection of Offerors for Negotiation and Award.

3-805.1 General.

(a) After receipt of initial proposals, written or oral discussions shall be

conducted with all responsible offerors who submit proposals within a competi-
tive range, price and other factors (including technical quality where technical



780 DECISIONS OF THE COMPTROLLER GENERAL 147

proposals are requested) considered, except that this requirement need not
necessarily be applied to:

* * L] * * * *

(v) procurements in which it can be clearly demonstrated from the exist-
ence of adequate competition or accurate prior cost experience with the
product or service that acceptance of the most favorable initial proposal
without discussion would result in a fair and reasonable price. Provided,
however, that in such procurements, the request for proposals shall notify
all offerors of the possibility that award may be made without discussion
of proposals received and hence, that proposals should be submitted initially
on the most favorable terms from a price and technical standpoint which the
offeror can submit to the Government. In any case where there is uncer-
tainty as to the pricing or technical aspects of any proposals, the contract-
ing officer shall not make award without further exploration and discussion
prior to award. * * * |

(b) * * * Whenever negotiations are conducted with several offerors, while
such negotiations may be conducted successively, all offerors selected to partici-
pate in such negotiations (see (a) above) shall be offered an equitable oppor-
tunity to submit such price, technical, or other revisions in their proposals as may
result from the negotiations. * * *,

® * * # *® & *

(e) When, during negotiations, a substantial change occurs in the Govern-
ment’s requirements or a decision is reached to relax, increase or otherwise
modify the scope of the work or statement of requirements, such change or
modification shall be made in writicg as an amendment to the request for pro-
posal or request for quotations, and a copy shall be furnished to each prospec-
tive contractors. See 3-505 and 3-507. Oral advice of change or modification may
be given if (i) the changes involved are not complex in nature, (ii) all prospec-
tive contractors are notified simultaneously (preferably by a meeting with the
contracting officer), and (iii) a record is made of the oral advice given. In such
instances, however, the oral advice should be promptly followed by a written
amendment verifying such oral advice previously given. The dissemination of
oral advice.of changes or modifications separately to each prospective bidder
during individual negotiation sessions should be avoided unless preceded, accom-
panied, or immediately followed by a written amendment to the request for
proposal or request for quotations embodying such changes or modifications.

From the foregoing it is apparent that the RFQ solicited a quotation
from Cimron for an item manufactured only by Cimron, and it must
therefore be assumed Cimron’s quotation was submitted in the belief
that only items manufactured by Cimron would be acceptable and that
the procurement was therefore noncompetitive. It follows that the
decision to consider quotations based upon items determined to be
equal to those manufactured by Cimron operated not only to relax the
specification requirements but also to transform the procurement
from a noncompetitive to a competitive one. In such circumstances,
it ig our opinion that the provisions of ASPR 3-805.1(b) and (e)
require amendment of the RFQ, notice of the amendment to the
supplier initially solicited, and an equitable opportunity for the sup-
plier to amend his quotation to reflect such changes as he may consider
appropriate in the light of the changes accomplished by the amend-
ment to the RFQ. That the failure to permit Cimron to amend its
quotation cannot be considered the “equitable opportunity to negoti-
ate” contemplated by ASPR 8-805.1(b) appears to be established by
the fact that Cimron, unlike its competitor, was not given any oppor-
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tunity to submit a quotation on an item “equal to” Cimron Part Num-
ber 7300A—631, or to submit a quotation based on supplying the named
part number on a competitive basis.

Additionally, the record indicates that the contract proposed to be
awarded to the competitor would include certain provisioning data
and publications which were not included in the competitor’s original
proposal. Consequently, any contract resulting therefrom would be
awarded without negotiation on the basis of the competitor’s revised—
as opposed to the initial—proposal, which is strictly prohibited under
ASPR 3-805.1(a) unless an equitable opportunity to revise is also
given to Cimron.

Furthermore, it is apparent that the Government was so uncertain as
to the technical aspects of the competitor’s equipment that it was
necessary to request the corporation to supply a model of its equip-
ment for test purposes nearly 6 months after receipt of its initial quota-
tion. We believe this action, in effect, constitutes a request for a further
detailed presentation by the competitor and we therefore are unable
to agree with the contracting officer that the provisions of ASPR 3-
805.1(a) (v) justify the failure to negotiate with Cimron.

For the above reasons we believe further opportunity must be
afforded offerors to negotiate on an equitable basis.

The file forwarded with the letter of June 10 from the Deputy
Commander, Purchasing, NAVSUP, is returned.

[B-164309]

Pay—Additional-—Hostile Fire Pay—Cadets and Midshipmen

Cadets and midshipmen of the Academies who are not members of the uniformed
services within the purview of 37 U.S.C. 101(23) and who are paid pursuant
to section 201(¢) at the rate of 50 percent of the basic pay of a commissioned
officer in pay grade O-1 with 2 or less years of service computed under section
205, if sent to Vietnam for orientation and training would not be entitled to
the hostile fire pay prescribed by section 310(a), the rule in 30 Comp. Gen. 31
concerning flight pay to the effect that special pay is dependent upon a status
of entitlement to basic pay, applying equally to hostile fire pay entitlement.

To the Secretary of Defense, June 25, 1968

Reference is made to letter of May 7, 1968, from the Assistant Sec-
retary of Defense (Comptroller) requesting decision whether cadets
and midshipmen at the Academies will be entitled to special pay for
duty subject to hostile fire if they are sent to Vietnam this summer
for orientation and training and are otherwise entitled. A discussion
pertaining to the matter is contained in Department of Defense Mili-
tary Pay and Allowance Committee Action No. 411.

Section 201(c) of Title 87, U.S. Code, provides:
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(¢) A cadet at the United State Military Academy, the United States Air
Force Academy, or the Coast Guard Academy, or a midshipman at the United
States Naval Academy, is entitled to monthly pay at the rate of 50 percent of
the basic pay of a commissioned officer in pay grade 0-1 with two or less years
of service computed under section 205 of this title.

Section 810(a) of Title 37, U.S. Code, provides:

(a) BExcept in time of war declared by Congress, and under regulations pre-
scribed by the Secretary of Defense, a member of a uniformed service may be
paid special pay at the rate of $65 a month for any month in which he was
entitled to basic pay and in which he—

(1) was subject to hostile fire or explosion of hostile mines;

(2) was on duty in an area in which he was in imminent danger of being
exposed to hostile fire or explosion of hostile mines and in which, during
the period he was on duity in that area, other members of the uniformed
services were subject to hostile fire or explosion of hostile mines; or

(3) was Kkilled, injured, or wounded by hostile fire, explosion of a hostile
mine, or any other hostile action.

A member covered by clause (3) who is hospitalized for the treatment of
his injury or wound may be paid special pay under this section for not more
than three additional months during which he is so hospitalized.

Section 101(3) of Title 37, U.S. Code, provides:

(8) “uniformed services” means the Army Navy, Air Force, Marine Corps,
Coast Guard, Coast and Geodetic Survey, and Public Health Service;

Section 101(23) of Title 37, U.S. Code, provides:

(23) “member” means a person appointed or enligted in, or conscripted into,
a uniformed service;

Section 3062(c) of Title 10, U.S. Code, provides:

(e) The Army consists of—

(1) The Regular Army, the Army National Guard of the United States,
the Army National Guard while in the service of the United States and
the Army Reserve ; and

(2) all persons appointed or enlisted in, or conscripted into, the Army
without component.

Similar provisions are contained in 10 U.S.C. 8062(d) with respect to
the composition of the Air Force.
Subsections 5001(a) (1) and (8) of Title 10, U.S. Code, provide:

(a) In this subtitle:
(1) “Navy” means the United States Navy. It includes the Regular Navy,
the Fleet Reserve, and the Naval Reserve.

* * = = L] * *

(3) “Member of the naval service” means a person, male or female, appointed
or enlisted in, or inducted or conscripted into, the Navy or the Marine Corps.

Section 3075 of Title 10, U.S. Code, provides:

(a) The Regular Army is the component of the Army that consists of persons
whose continuous service on active duty in both peace and war is contemplated
by law, and of retired members of the Regular Army.

(b) The Regular Army includes—

(1) the officers 2nd enlisted members of the Regular Army ;

(2) the professors, registrar, and cadets of the United States Military
Academy ; and

A(8) the retired officers and enlisted members of the Regular Army.
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Similar provisions are contained in 10 U.S.C. 8075 with respect to

the Regular Air Force.

Section 5012(a) of Title 10, U.S. Code, provides:

(a) The Navy, within the Department of the Navy, includes, in general, naval
combat and service forces and such aviation as may be organic therein. The
Navy shall be organized, trained, and equipped primarily for prompt and sus-
tained combat incident to operations at sea. It is responsible for the preparation
of naval forces necessary for the effective prosecution of war except as other-
wise assigned and is generally respongible for naval reconnaissance, antisub-
marine warfare, and protection of shipping.

Sections 4342(d), 9342(d), and 6953 of Title 10, U.S. Code, respec-
tively, provide that cadets at the United States Military Academy and
the United States Air Force Academy, and midshipmen at the United
States Naval Academy, shall be appointed by the President. Sections
4349 (b) and 9349(a) of Title 10, U.S. Code, provide that an Army
or Air Force cadet shall perform duties at such places and of such
type as the President may direct. No specific similar provision has been
found with respect to midshipmen at the Naval Academy, although
they are required to agree that they will complete the 4-year course
of instruction at the Naval Academy. See 10 U.S.C. 6959(a) and 6966.

For the reasons stated in decision of July 28, 1950, 30 Comp. Gen.
31, we held that midshipmen of the U.S. Navy are not entitled to
increased pay for flying duty performed after the effective date of the
Career Compensation Act of 1949, ch. 681, 63 Stat. 802, nor to continue
to receive flying pay under the saved pay provisions of section 515 of
that act, 37 U.S.C. 315 (1958 ed.). Section 102 (b) of that act, 37 U.S.C.
101(23), defined the term “member” as meaning a commissioned offi-
cer, commissioned warrant officer, warrant officer, flight officer, and
enlisted person, including a retired person, of the uniformed services.
In that decision we said that the saved pay provisions of section 515
pertained to “members” of the uniformed services, noting that the defi-
nition of “members” contained in section 102(b) did not include mid-
shipmen, and that:

# % % There is no intimation in the act or in its legislative history that the
word “member” as used in the so-called saved pay provisions was intended to in-
clude other than those designations listed in the definition. In this connection,
section 201(a) of the act, 63 Stat. 805, provides basic pay for “members of the
uniformed services” listing monthly rates of pay for commissioned officers, war-
rant officers, and enlisted persons only. The pay and allowances of midshipmen
are fixed in a separate section, not as a “member” of the uniformed services as
that term is used in the statute. In reference to section 201(a) it is stated, at
page 15 of Senate Report 733, July 20, 1949, on H.R. 5007—which became the
Career Compensation Act of 1949—that, “This subsection prescribes pay grade
for all personnel of all the services included in the bill.” [Italic supplied.] Also,
on February 9, 1950, Mr. Vinson, Chairman of the Committee on Armed Services,
House of Representatives, introduced H.R. 7246, 81st Congress, 2 bill to amend
the Career Compensation Act of 1949, so as to include, inter alig, the word “mid-
shipmen” in the definition of “member” in section 102(b) of the said act,
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The Committee Action concludes that under the provisions of the
Career Compensation Act midshipmen at the United States Naval
Academy were not “members” of the uniformed services entitled to
basic pay within the meaning of that term as used in section 201 (a)
of that act, which provided basic pay for members of the uniformed
services. It points out that that section, along with other provisions
of the Career Compensation Act, was replaced by section 1 of the act
of September 7, 1962, Public Law 87-649, the purpose of which was
to codify the provisions of the Career Compensation Act as Title 37,
United States Code, and to restate, without substantive change, the
law replaced by the codification ; that section 203 (a) of Title 37, which
replaced section 201(a) of the 1949 law, sets forth in tabular form
rates of monthly basic pay for members of the uniformed services:
commissioned officers, warrant officers, and enlisted members only.

The Committee Action also shows that the definition of the term
“member” in section 102 (b) of the old law and 101(23) of the new law
includes commissioned officer, commissioned warrant officer, warrant
officer, and enlisted person, including a retired person; and that there
is no suggestion in the legislative history of the codification of Title 87
that any substantive change was effected by that codification in con-
nection with that provision of law. It may be noted that section 12(a)
of Public Law 87-649, 37 U.S.C. prec. 101 note, states that “it is the
legislative purpose to restate, without substantive change, the law
replaced” by sections 1-11 of that act.

The Committee Action states that it would seem reasonable to con-
clude that the reasoning in 30 Comp. Gen. 81 would apply with equal
force today if a midshipman of the U.S. Naval Academy should claim
entitlement to incentive pay for duty involving flight under 37 U.S.C.
801(a) (1), since entitlement to such pay is dependent upon a status of
entitlement to basic pay, and that equivalent considerations would
appear to be involved in the question of entitlement to hostile fire pay
under 37 U.S.C. 310.

We agree with the Committee Action conclusion and hence the ques-
tion posed is answered in the negative. In our opinion nothing con-
tained in 10 U.S.C. 3075 or 8075 requires or suggests that any different
answer is appropriate.

[B-164257]

Bids—Late—Hand Carried Delay

The actions of a bid opening officer having established a 2 p.m. deadline for the
opening of bids under several invitations as required by paragraph 2-402.1(a) of
the Armed Services Procurement Regulation, a hand-carried bid which could
have been timely filed but was delivered at 2 :15 p.m. is considered a late bid under
paragraph 2-303.1, notwithstanding the bidder had been orally advised that the
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opening of bids under the invitation it was bidding on would be delayed 10 min-
utes to complete the opening of bids under another invitation. To hold otherwise
would introduce an element of uncertainty into the bidding procedure. There-
fore, even if the late hand-carried bid was delivered before other bids under the
gsame invitation had been opened and prices revealed, it may not under paragraph
2-303.5 be considered.

To MeClure & Trotter, June 26, 1968

We refer to your letters of May 8 and 31, 1968, protesting the con-
tracting officer’s determination that General Steel Tank Company’s
bid under advertised solicitation No. MO00027-68-B-0150 issued
March 13, 1968, by the United States Marine Corps, Headquarters,
Washington, D.C., for the procurement of 25 tactical airfield fuel
dispersing systems was received late and was therefore not for
consideration.

The subject solicitation as amended provided for bid opening at
2:00 p.m. Daylight Saving Time, May 2,1968.

At approximately 1:58 p.m. the bid opening officer removed the bids
contained in the bid depository box near the entrance to the bid open-
ing room, proceeded to the room, and commenced to open the first of
three sets of bids scheduled for opening at 2:00 p.m. on that date. Upon
completion of action on the two bid sets not here in question, the bid
opening officer announced the start of bid opening for the subject solici-
tation, and began to read the name of the first bidder. At this time a
representative of General Steel Tank Company placed a sealed enve-
lope upon the table with the other bids. The time was noted as 2:15
and the envelope was retained unopened for further consideration
by the contracting officer.

The May 17, 1968, report from the Headquarters, United States
Marine Corps, Department of the Navy (Code CSG-1-11d), to this
Office recommends that the subject bid be considered late and accord-
ingly rejected.

As attorney for General Steel Tank Company, you allege that
shortly before the 2 :00 p.m. deadline, Mrs. Ensor, the contract specialist
whose name was listed upon the solicitation form as the individual
to contact for information, advised three representatives of General
Steel Tank Company then present in her office that “There is no hurry,
there has been a 10-minute delay in opening these bids.” This statement
you contend operates as an oral postponement of the bid opening under
such decisions of this Office as B-158464, March 28, 1966.

Alternatively, you argue that since the Government caused the
delay in submitting your client’s bid, said bid is for consideration,
citing 34 Comp. Gen. 150.

You further contend that under ASPR 2-402.1(a), the bid opening
officer cannot be considered as deciding the time for the opening of
the subject bid set had arrived until the action on the two prior sets
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was completed and the opening of the subject bid set was announced.

Dealing with this last allegation first, we believe ASPR 2-402.1(a)
imposed upon the bid opening officer a duty to decide when the 2:00
p.m. deadline for the receipt of bids for all three of the bid sets arrived.
This the bid opening officer did by removing all bids from the bid de-
pository box outside the bid opening room at 1:58 p.m., on May 2, 1968,
and placing them in the room for public opening. By this action the
specified deadline for the receipt of all three bid sets was established,
and for the fortuitous circumstance that the actual opening of one
bid set occurred later than that of the other sets does not alter this
determination of the deadline for the receipt of bids.

To permit the opposite view would introduce an unnecessary element
of uncertainty into the bidding procedures, for bidders would not know
in advance when the final time for acceptance of bids would occur,
due to such variables as the number of bids involved in the prior bid
sets. Since we believe it is to the Government’s advantage to establish
the time for bid opening in advance with as much precision as possible,
we interpret ASPR 2-402.1(a) to mean that the bid opening officer’s
decision to commence opening bids at 2:00 p.m. prohibited the consid-
eration of a bid submitted by General Steel Tank Company at 2:15
p-m. even though no bid prices from that particular set had been read.

Regarding the alleged 10-minute postponement of bid opening, we
believe that the record shows words of Mrs. Ensor were intended to
convey the information that the physical act of opening the bid set
in which your client was interested would occur after the other two
bid sets were opened. However, it does not follow that the 2:00 p.mn.
time for the receipt of bids stated on the solicitation was in any
manner changed by the circumstance that certain other bid sets were
to be opened first. The cases you cite where a bid opening was post-
poned involved a knowing decision of the contracting officer to set
back the time for the receipt of bids, and a communication of this
information to prospective bidders. Here, Mrs. Ensor did not act to
postpone the time for the receipt of bids, but instead she advised your
client of a slight time interval which could be expected between the
receipt of bids and the reading of the third bid set.

This same information was posted upon the wall near the bid
opening room, notifying bidders of the 2 p.m. deadline for receipt
of bids under the three solicitations, and setting forth the scheduled
order of opening.

As to your contention that your client’s late bid should be accepted
because the delay was Government caused, the cases which have per-
mited this, such as 3¢ Comp. Gen. 150, concerned positive acts of the
Government directly causing an unanticipated delay. In the cited



Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 787

case, there was evidence of “extraordinary delay caused by Govern-
ment personnel” when the bidder attempted to secure a pass to enter
the base and deposit his bid.

Here, a statement of a Government employee was apparently mis-
understood by representatives of General Steel Tank Company. This
misunderstanding is as much the result of your client’s actions as
it is the Government’s. In any case, your client had ample oppor-
tunity to properly deposit his bid into the designated depository upon
his arrival at the installation. Instead he chose to retain the bid in
his possession until what he mistakenly believed to be the last possible
moment. Just why he made this decision is not revealed in the record,
but we see no reason to grant special consideration to a party who
was present on the premises with every opportunity to submit a timely
bid, but who did not do so.

Finally, even assuming for purposes of argument that Mrs. Ensor’s
words operated to extend the time for the receipt of bids to 10 minutes
past the original 2 p.m. deadline, your client’s bid would not be
for consideration, for it was delivered into the custody of the bid
opening officer at 2:15 p.m., some 5 minutes later than your assumed
deadline.

The rules and regulations regarding the receipt of hand carried
bids impose upon the bidders the prime responsibility to see that bids
reach the designated office before the time fixed for the opening of
bids. Note, in this connection that ASPR 2-303.1 defines late bids as
those received after the “exact time” set for the opening, even those
“received only one or two minutes late,” and prohibits the considera-
tion of such late bids, while ASPR 2-308.5 states simply :

Hand Carried Bids. A late hand carried bid, or any other late bid not sub-
mitted by mail or telegram, shall not be considered for award.

In keeping with the clear mandate of these regulations, this Office
has consistently refused to permit consideration of hand delivered bids
after the time set for the final receipt of bids even where no bids have
been opened. B-137550, December 18, 1958 and B-164073, April 24,
1968.

Your client’s lack of knowledge of other bid prices and good faith
are, under the circumstances, not relevant. Further, it is the opinion
of this Office that competition is strengthened by insuring that only
those bids received before the time stated are for consideration. While
this may operate harshly in certain instances, any relaxation of the
rule would inevitably create confusion and disagreements as to its
applicability under varying circumstances and would increase the
opportunity for frauds. B-130889, March 26, 1957.

Accordingly, your protest is denied.
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[B-163771]

Family Allowances—Separation—Type 2—Common Residence—
Management and Control by Member

A member of the uniformed services who while serving aboard a ship that iy
away from home port is in receipt of the temporary lodging allowance provided by
paragraph M4303 of the Joint Travel Regulations, which is intended to partially
reimburse him for housing his family in hotel or hotel-like accommodations
overseas pending completion of arrangements for living quarters, is not entitled
to the concurrent payment of the type 2 family separation allowance authorized
under 37 U.8.C. 427(b) (2) for ship duty and under subparagraph (3) for tempo-
rary duty. The member not separated from a household subject to his manage-
ment and control cannot incur the additional expenses contemplated by section
427 (b) by reason of “enforced separation” and, therefore, he is not eligible for
type 2 family separation allowance.

Station Allowances—Military Personnel—Temporary Lodgings—
Concurrent Payment of Family Separation Allowance

Upon the termination of the assignment of Government quarters at a permanent
station overseas due to the closing of a military installation, a member of the
uniformed services in receipt of family separation allowance, type 1, under 37
U.S.C. 427(a) may in addition for the period prior to departure to his new
station be paid a temporary lodging allowance in 10-day increments under
paragraph M4303. The allowances do not duplicate each other, the type 1 family
separation allowance is in substance the member’s basic allowance for guarters
intended to cover the cost of permanent quarters, whereas the temporary lodging
allowance is a per diem supplementing the basic allowance for quarters to
compensate him for the additional expense of maintaining separate quarters
for himself.

To the Secretary of Defense, June 27, 1968:

Reference is made to letter of March 6, 1968, from the Assistam
Secretary of Defense (Comptroller) requesting a decision whether a
member is entitled to concurrent payment of family separation allow-
ance (type II) under 37 U.S.C. 427(b) (2) and (3), and temporary
lodging allowance when he otherwise meets the conditions entitling
him to both allowances. A further informal request was made for a
determination as to whether it is proper to pay temporary lodging
allowance to members who are in receipt of family separation allow-
ance (type I), under the circumstances set forth in that request.

The circumstances pertaining to the first request are set forth and
discussed in Committee Action No. 148, by the Military Pay and
Allowance Committee, Department of Defense. The Committee pre-
sents the following question:

Can a member be entitled to concurrent payments of family separation allow-
ance type II (Ship or temporary duty) and temporary lodging allowance?

The Committee states that in order to substantiate payment of
family separation allowance (ship or temporary duty), a member must
sign and submit DD Form 1561, a “Statement to Substantiate Pay-
ment of Family Separation Allowance.” It stated further that when a
member signs this form, he is certifying that he is maintaining a resi-
dence for his dependents.



Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 789

An example cited as involving the problem presented is that of
a member assigned to duty and serving aboard a ship (either tempo-
rary or permanent) which is away from its home port, Yokosuka,
Japan, The member and his dependents have only recently arrived in
Yokosuka and no Government quarters are available. He is therefore
entitled to reimbursement for accommodations, as authorized by para-
graph M4303 of the Joint Travel Regulations, if he must obtain the
same pending assignment of Government quarters or pending com-
pletion of arrangements for other permanent living arrangements.

The Committee indicates that under applicable regulations there
would be no legal objection to concurrent entitlement to basic allow-
ance for quarters and the temporary lodging allowance. However,
it expresses doubt as to the member’s entitlement to family separation
allowance, type II, in addition to temporary lodging allowance where
the member is not maintaining any other residence for his depend-
ents, in view of the purpose of the temporary lodging allowance as a
partial reimbursement for housing expenses.

Further, 1t cites our decision of February 9, 1968, 47 Comp. Gen.
431, in which we held that payment of the family separation allowance
is contemplated only in circumstances where the member is maintain-
ing a household for his dependents, subject to his management and
control, and with attending liability and responsibility for its upkeep,
circumstances not existing if the dependents reside as guests or visi-
tors with relatives or friends, or where secondary dependents such as
parents are living in an independent household not subject to the
member’s management and control.

It was said in that decision that there was nothing in our decisions or
the legislative history of section 427(b) to justify the view that a
certificate by a member that he is maintaining a residence for his de-
pendents may be broadly interpreted to mean that regardless of the
arrangemelnts made by the member for the maintenance of his family
during his absence aboard a ship, he is considered as meeting in full the
head of the household residence requirements.

The Committee considers the situation presented here as somewhat
similar to that considered in the decision cited above, in that the
payment to a member of a temporary lodging allowance on account of
dependents occupying hotel accommodations would have some effect
to minimize the normal duties and responsibilities of the member as
the head of a household similar to that in which dependents occupy
the dwelling of a parent.

In the informal request, a determination is requested as to whether
it is proper to pay temporary lodging allowance to a member who is
in receipt of family separation allowance, type I, because he is on duty
at a military installation which has been closed, and he is required to
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terminate quarters furnished by the Government, pending departure
to a new duty station. It was stated further that there are no Govern-
ment quarters available in the area and an authorization has been
received to pay members temporary lodging allowance in 10-day
increments.

The pertinent provisions of paragraph M4303, Joint Travel Regu-
lations, promulgated pursuant to 37 U.S.C. 405, authorize temporary
lodging allowances at the rates prescribed, for the purpose of partially
reimbursing a member for the more than normal expenses incurred
upon arrival at a permanent duty station outside the United States.
This allowance is authorized for periods not to exceed the maximum
number of days prescribed therein, when Government quarters are not
furnished to the member, his dependents, or the member and his de-
pendents, if with dependents, and the member is required to secure
hotel or hotel-like accommodations and use public restaurants at per-
sonal expense. The allowance continues pending assignment of Gov-
ernment quarters or completion of arrangements for other permanent
living accommodations. A similar allowance is authorized not to ex-
ceed the maximum period prescribed, after termination of assignment
of quarters or the surrender of other living accommodations immedi-
ately prior to departure on permanent change of station from a sta-
tion outside the United States.

In addition to any other allowances or per diem to which he may
otherwise be entitled, a member with dependents on duty outside
the United States is entitled under section 427(a) of Title 37, United
States Code, to an allowance equal to the basic allowance for quarters
payable to a member of equal pay grade without dependents, if his
dependents are not authorized transportation at Government expense
to his overseas station, they do not reside at or near that station, and
there are no Government quarters or other facilities under military
jurisdiction available for assignment to him. Section 427(b) provides,
in pertinent part, that in addition to other allowances or per diem
otherwise due, including that authorized in subsection (a), a member
who is in pay grade above E~4, with 4 years’ service or less, and who
is entitled to a basic allowance for quarters, is entitled to a monthly
allowance equal to $30, if :

(2) he is on duty on board a ship away from the home port of the ship for a
continuous period of more than 30 days ; or

(3) heis on temporary duty away from his permanent station for a continuous
period of more than 30 days and his dependents do not reside at or near his
temporary duty station.

The purpose of the allowance authorized by section 427(a) is to
compensate a member for the additional expense he must incur by
reason of having to procure and maintain quarters for himself over-
seas or in Alaska in addition to the quarters he necessarily maintains
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elsewhere for his dependents. See 44 Comp. Gen. 572. The rationale
of the allowance in section 427 (b) is to reimburse the member for the
additional expenses incurred by his dependents due to the “enforced
separation” from the serviceman while he is absent from his household
for any substantial period of time. As stated in our decision dated
February 9, 1968, 47 Comp. Gen. 431, the legislative history of section
427(b) shows its intent was to “offset, in a modest way, the additional
expenses of plumbers, electricians, carpenters, and general handymen
which the family budget must bear when the husband is absent.”

In the question raised by the Committee, the member is entitled to
temporary lodging allowance during the period he was on board the
vessel away from its home port for a period of over 80 consecutive
days, only by reason of his dependents being temporarily required to
stay at hotel or hotel-like accommodations near his home port over-
seas. During this temporary transient period, the member is not main-
taining a permanent-type residence for his dependents subject to his
management and control and involving the liability and responsibility
for its physical repair and upkeep within the contemplation of the
provisions of 37 U.S.C. 427(b). Those functions rest with the manage-
ment of the hotel or hotel-like facility. Accordingly, it is our conclusion
that in view of the intent or purpose of the provisions of section 427 (b)
of Title 37, United States Code, a member who is in receipt of tem-
porary lodging allowance during the period he is performing tbe
duty specified in items (2) or (8) of that section, and not otherwise
maintaining a residence for his dependents, would not be eligible
during that period for family separation allowance type II (ship or
temporary duty). Your question is answered accordingly.

The question raised in the informal request pertains to the entitle-
ment to the temporary lodging allowance of a member who is in receipt
of family separation allowance (type I), authorized under the provi-
sions of 37 U.S.C. 427(a). It is presumed that he met all the require-
ments for family separation allowance, type I, upon the termination
of the assignment of Government quarters at his permanent station
overseas due to the closing of the installation.

The family separation allowance (type I) is, in substance the mem-
ber’s basic allowance for quarters. It is intended to cover the cost of
permanent rental of quarters. The temporary lodging allowance is a
per diem which supplements the basic allowance for quarters to cover,
in part, the increased costs of temporary quarters in hotels, etc. The
allowances do not duplicate each other.

In such circumstances and since the payment of family separation
allowance, type I, is authorized in addition to any allowance or per
diem to which a member may otherwise be entitled, there would appear
to be no basis for objection to the concurrent payment of family
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separation allowance (type I) and temporary lodging allowance in
10-day increments, if he otherwise qualifies for such allowance under
the provisions of paragraph M4303, Joint Travel Regulations.

[B-164383]

Officers and Employees—Transfers—Relocation Expenses—*“Set-
tlement Date” Limitation on Property Transactions

An employee who reported to a new duty station on October 17, 1966, signed an
agreement on September 30, 1967 to purchase a home to be constructed, and com-
pleted purchase of the home on March 21, 1968, may not be reimbursed the
expense of a loan origination charge, the purchase agreement entered into within
1 year of the transfer not constituting “settlement” where the conditions of the
agreement that the purchaser obtain a loan and the seller complete the house
within 6 months were not consummated within 1 year of the date of the em-
ployee’s transfer, as required by section 4.1d of the Bureau of the Budget Circular
No. A-56.

To William F. Locke, United States Department of the Interior,

June 27, 1968:

Reference is made to your letter of May 20, 1968, requesting our
decision on two questions relative to the propriety of certifying a
voucher in favor of Mr. John B. McLeod, an employee of your agency,
who is claiming reimbursement for expenses of $536 incurred in con-
nection with the purchase of a house incident to his transfer from
Yosemite National Park, California, to San Francisco, California.

You state the employee reported for duty October 17, 1966, at his
new station, signed an agreement September 30, 1967, to purchase a
home to be constructed, and completed the home purchase March 21,
1968. You also state the employee is claiming reimbursement for a
loan origination charge in excess of the 1 percent limitation imposed
by the Federal Housing Administration regulation contained in 24
CFR 208.27. You ask (1) whether settlement was effected within the
1 year limitation period in subsection 4.1d of Bureau of the Budget
Circular No. A-56, Revised October 12,1966, and (2) if settlement was
made within the time limitation should payment of the loan origination
fee be limited to 1 percent of the original amount of the mortgage.

‘We do not find any basis under the regulation for the view that the
signing of the customary agreement for the purchase of real estate is
tantamount to “settlement” as that term is ordinarily used and under-
stood. B-168700, May 6, 1968. It is, therefore, necessary in a contract
for the purchase of 2 house to be constructed to examine the purchase
agreement to determine when the transaction was consummated.
B-160799, May 20, 1968. In this case examination of the purchase agree-
ment indicates consummation of the transaction was contingent on
such factors as the purchaser obtaining a loan and the seller com-
pleting the house within 6 months, In view of this we may not con-
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sider the date of the purchase contract as the settlement date. Since the
conditions in the purchase agreement were not met within 1 year of the
date of the transfer, as evidenced by the closing statement of March 21,
1968, the voucher, returned herewith, may not be certified for payment.

Our reply to your first question renders unnecessary a response to
your second question.

[B-163741]

Bidders—Qualifications~—Manufacturer or Dealer—Review

The determination that a bidder offering portable dry honing machines did not
qualify as a regular dealer pursuant to the Walsh-Healey Act, 41 U.S.C. 35 et
seq., was correctly considered under paragraph 12-603.2(a) of the Armed Serv-
ices Procurement Regulation by the contracting officer rather than under sub-
paragraph (b) pertaining to machine tools. However, review of the determination
is not for the consideration by the United States General Accounting Office but
by the Department of Labor, the Secretary of Labor having vested in the pro-
curement agency the initial responsibility to determine whether a bidder qualifies

as a manufacturer or dealer, subject to the review of the Department, which
has the final authority.

Bidders—~Qualifications—Manufacturer or Dealer—Notice of
Disqualifieation

Although the contracting officer in applying eligibility requirements to deter-
mine if a bidder is a “regular dealer” pursuant to the Walsh-Healey Act, 41
U.S.C. 35 et seq., is nat required to notify a disqualified bidder of the right to
appeal an adverse determination to the Department of Labor for final deter-
mination, the integrity of the competitive bidding system requires that each
bidder have his bid and regular dealer eligibility fairly and completely con-
sidered. Therefore, amendment of paragraph 12-603.2(a) of the Armed Serv-
ices Procurement Regulation is recommended to require notification to a bidder
that does not qualify as a regular dealer.

To the Vacu-Blast Corporation, June 28, 1968:

Reference is made to your letter of March 2, 1968, with enclosures,
and supplemental correspondence, protesting on your behalf and on
behalf of Chamberlain’s Vacu-Blast Sales Company, Incorporated,
against rejection of the latter firm’s bid under invitation for bids
No. N00383-68-B-0373, and award of a contract to Zero Manufactur-
ing Company, by the United States Navy Aviation Supply Office,
Philadelphia, Pennsylvania. Since the validity of Zero’s contract was
challenged, it was afforded an opportunity to submit evidence in sup-
port thereof. Its views were submitted in a report dated May 28, 1968.

The subject invitation was issued on October 12, 1967, for 153 port-
able dry honing machines. The following bids were received and
opened on November 13, 1967:

Bidder Unit Bid Prices
Chamberlain’s $ 650
Zero 1,154
Vacu-Blast 1, 650
Cyclone 2, 695

829-854 0—69——7
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Because the contracting officer suspected an error in Chamberlain’s
bid, he requested verification by letter dated November 16, 1967. Cham-
berlain confirmed its bid price by letter of November 21, 1967,

On November 29, 1967, the contracting officer requested a preaward
survey of Chamberlain, with a specific request for advice as to whether
Chamberlain qualified as a regular dealer as represented in its bid;
specific information as to Chamberlain’s relationship with your firm,
and the basis for its bid price was also requested. In its report dated
December 20, 1967, the survey team recommended award to Cham-
berlain. However, the contracting officer requested additional informa-
tion from the survey team on the question of Chamberlain’s status
as a regular dealer. Under date of January 26, 1968, the following
additional information was furnished :

(a) Chamberlain’s Vacu-Blast Sales Co., maintains a complete stock of spare
parts for dry honing machines.

(b) One (1) of each dry honing machine is maintained on display and would

be available for quick sale. If an order is received for more than one unit, the
order is placed with Vacu-Blast Corp., Abilene, Kansas for manufacture and
direct shipment to customer.
As a result, on February 8, 1968, Chamberlain’s bid was rejected be-
cause the contracting officer concluded, among other things, that it
did not qualify as a “regular dealer” under Armed Services Procure-
ment Regulation 12-603.2(a), which provides in pertinent part, as
follows: :

(a) Except as set forth in (b) below, as used in 12-601 a regular dealer is a
person who owns, operates, or maintains a store, warehouse, or other estab-
lishment in which materials, supplies, articles, or equipment of the general
character described by the specifications and required under the contract are
bought, kept in stock, and sold to the public in the usual course of business. In

orderdto qualify as a regular dealer, a bidder must be able to show before the
award:
(i) that he has an establishment or leased or assigned space in which
he regularly maintaing a stock of goods in which he claims to be a dealer;
if the space is in a public warehouse, it must be maintained on a continuing,
and not on a demand, basis;
(ii) that the stock maintained is a true inventory from which sales are
made ; the requirement is not satisfied by a stock of sample or display goods,
or by a stock consisting of surplus goods remaining from prior orders, or
by a stock unrelated to the supplies which are the subject of the bid, or by
a stock maintained primarily for the purpose of token compliance with the
Act from which few, if any, sales are made.

Award was made to Zero Manufacturing Company on February 10,
1968. Under the terms of the contract, the acquisition of materials or
components for, or the commencement of production of, the item being
procured is at the risk of the contractor until such time as he has re-
ceived first article approval. We understand that first article approval
was given about June 5, 1968.

In telegrams dated February 14, 1968, addressed to the contracting
officer, ASO, you and Chamberlain protested rejection of the latter’s
bid. In letters dated March 2 and 4, 1968, you and Chamberlain, respec-
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tively, set forth the basis of the protest. Basically, the contention is
that the contracting officer erroneously applied the definition of “regu-
lar dealer” contained in ASPR 12-603.2(a), when subparagraph (b)
of section 12-603.2 should have been applied. The latter paragraph
provides that for certain specific products, such as machine tools, there
are alternative definitions of “regular dealer,” the qualifications for
which are listed in the regulations of the Secretary of Labor, 41 CFR
50-201.101(b). Subparagraph (2) of the latter regulation provides
that a machine tool dealer may qualify as a “regular dealer” if he
possesses, either through contract or agreement with a manufacturer,
the responsibility for selling that manufacturer’s products with respect
to a specific territory and is authorized to offer its products and to
negotiate and conclude contracts for the furnishing thereof. You con-
tend that since the items being procured are “in the category of special
industrial machinery, similar to machine tools and other capital goods
processing equipment,” and since Chamberlain sells the item as your
representative, it qualifies as a regular dealer under ASPR 12-603.2
(b). In support of your argument that these items should be con-
sidered “machine tools,” you state that it comes within the Webster
Dictionary definition cited by the contracting officer, is so recognized
by other agencies of the Government, as well as private industry, and
is not regularly stocked by either manufacturers or their
representatives.

The contracting officer contends that he correctly applied the usual
definition of “regular dealer” as the item being procured is not a
machine tool so as to make the alternative definition applicable. In
this connection, he points out that dry honing machines are listed
under class 4940, “Miscellaneous Maintenance and Repair Shop
Specialized Equipment,” in “DOD Procurement Coding Manual,
Volume 1”; that the item is not listed in classes 3411 to 3419 referred
to in ASPR 7-702.12, which include machine tools; and that the item
being procured does not fit the definition of a “machine tool” as defined
in Webster’s Third International Dictionary, unabridged, 1967. As
additional evidence that the dry honing machine is not a “machine
tool,” the contracting officer points out that when Chamberlain com-
pleted Standard Form 129, Bidder’s Mailing Application, it checked
type 1 regular dealer which is defined the same as in ASPR 12-603.2
(a), rather than type 2 regular dealer which includes “machine tools.”
Chamberlain also listed classes 4940, 5345, and 5350 as the classes of
equipment it was interested in bidding on.

The Walsh-Healey Act, 41 U.S.C. 85, ¢t seq., provides that, with
certain exceptions not here material, every contract exceeding $10,000
in amount entered into by any Government agency for the procurement
of supplies shall contain a stipulation that the contractor is a manu-
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facturer or regular dealer in such supplies and that any breach of such
stipulation shall constitute grounds for cancellation of the contract.
The act, as amended, further provides (41 U.S.C. 38) that the Secre-
tary of Labor shall have authority to administer the provisions of the
act and to make such rules and regulations as may be necessary to that
end. Under that authority the Secretary of Labor has issued certain
regulations appearing at 41 CFR 50-201.101(b) and 50-201.104. These
regulations have been supplemented by ASPR 12-601 to 12-604,
inclusive.

Under the act and implementing regulations, a bidder to be eligible
for award of a contract exceeding $10,000 must establish that it is a
manufacturer of, or a regular dealer in, the supplies to be furnished
under the invitation. See ASPR 1-903.1(v). The Secretary of Labor,
authorized by the act to administer the provisions thereof, and to
prescribe the rules and regulations with respect thereto, has vested in
the procurement agency the initial responsibility to determine whether
a bidder qualifies as a manufacturer or regular dealer, subject to re-
view by the Department of Labor which has the final authority. See
“Rulings and Interpretations,” No. 3 (Walsh-Healey Public Contracts
Act), section 29 ; 37 Comp. Gen. 676.

Under the foregoing law and regulations the authority to review
determinations as to whether particular firms are regular dealers is
with the Department of Labor, not our Office. B-162807, December 27,
1967. Accordingly, any disagreement you may have with the deter-
mination made by the contracting officer that Chamberlain was not a
“regular dealer” under the statutory requirements of the Walsh-Healey
Act and implementing regulations should be taken up with the
Department of Labor.

Unless that determination is reversed, it is not necessary for our
Office to rule on the merits of the other reasons advanced by the con-
tracting officer as requiring rejection of Chamberlain’s bid.

The regulation concerning the contracting officer’s responsibility
for applying the eligibility requirements under the Walsh-Healey Act
does not require him to notify a disqualified bidder of the latter’s
right to appeal the contracting officer’s adverse determination to the
Department of Labor for final determination in the kind of situation
considered here. Since we believe that the integrity of the competitive
bid system requires that each bidder have his bid and eligibility fairly
and completely considered, we are suggesting to the Secretary of the
Department of Defense that consideration be given to an amendment
of the regulation to require such notification.

In view of the foregoing, there is no basis upon which our Office may
properly disturb the contract awarded to Zero Manufacturing
Company,



APPENDIX

GENERAL ACCOUNTING OFFICE BID PROTEST
PROCEDURES

(From Title 4, Code of Federal Regulations, issued August 30, 1968)

Section 20.1 Procedure for protest.

An interested party wishing to protest the proposed award of a
contract, or the award of a contract, by an agency of the Federal
Government whose accounts are subject to settlement by the U.S.
General Accounting Office may do so by addressing a telegram or letter
to the Comptroller General of the United States, U.S. General Account-
ing Office, Washington, D.C. 20548, identifying the procurement or
sale and the agency concerned and stating the specific grounds upon
which the protest is based. To assist in expediting resolution of the
protest the protester is requested to provide simultaneously to the
contracting officer of the agency involved in the protest a copy of
the telegram or letter addressed to the Comptroller General.

Section 20.2 Notice of protest.

When it appears, upon initial consideration, that the protest may
require action by the General Accounting Office which would adversely
affect the interests of (a) the contractor, or of (b) any bidders or
offerors who, in the opinion of the General Accounting Office, appear
to have a substantial and reasonable prospect of receiving the award,
notice and a reasonable opportunity to present views will be given to
such contractor or bidders (offerors) prior to reaching a decision on
the protest unless the Comptroller General or the Assistant Comp-
troller General certifies that time and circumstances do not permit.
The party filing a protest, and those parties entitled to the above notice,
may request a conference with the General Accounting Office attorney
who has been assigned primary responsibility for handling the protest.

Section 20.3 Furnishing of information on protests.

The General Accounting Office will, upon request, furnish to any
party mentioned in the preceding paragraph any information relating
to the protest submitted by any party or Government agency except to
the extent that disclosure of such information would be inconsistent
with the regulations set forth in 4 CFR 81.6,
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